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STATEMENT OF JURISDICTION
Jurisdiction over this appeal is conferred upon the Court pursuant to Utah
Code Annotated § 78-2a-3(2)(k) which grants the Utah Court of Appeals
jurisdiction over "cases transferred to the Court of Appeals from the Supreme
Court." This is a civil case decided by summary judgment in the district court.
The appeal was originally filed in the Utah Supreme Court pursuant to Utah Code
Ann. § 78-2-2(3)(j), ana* was subsequently transferred to this Court by the Utah
Supreme Court on November 3, 1999.
ISSUES PRESENTED FOR REVIEW AND STANDARDS OF REVIEW
Defendant/Third Party Plaintiff Appellant Brad Stewart ("Stewart) presents
the following issues for review by this Court:
1)

Did the trial court err in awarding partial summary judgment to

Plaintiff/Appellant Sole Source Media, Inc. ("Sole Source") and Third Party
Defendants/Appellants Donald Junowich, William Morris and Kevin Stiff
("Individual Third Party Defendants") by ignoring the plain language of the
Shareholder Agreement or failing to find that the clauses at issue are at least
ambiguous?

1

Standard of Review: This case was decided on summary judgment.
Summary judgment is appropriate only when there is no genuine issue of material
fact and the moving party is entitled to judgment as a matter of law. K&T. Inc. v.
Koroulis. 888 P.2d 623, 626-27 (Utah 1994); Higgins v. Salt Lake County. 855
P.2d 231,235 (Utah 1993). Whether a party is entitled to summary judgment is a
question of law and, therefore, there is "no deference to the trial court" and the
appellate court will "review its ruling for correctness." Price Development Co. v.
Orem City. 2000 UT 26; see also Johnson v. Redevelopment Agency of Salt Lake
County. 913 P.2d 723, 727 (Utah 1995). In reviewing a grant of summary
judgment, the appellate court must view the facts and all reasonable inferences to
be drawn therefrom in the light most favorable to the non-moving party, in this
case Stewart. See K&T. Inc., 888 P.2d at 624.
The issues presented in this brief were presented to the trial court in
Stewart's Memorandum in Opposition to Motion for Summary Judgment (R.
00349) and Stewart's Memorandum in Support of Motion for New
Trial/Reconsideration (R. 00519) and Reply Memorandum. (R. 00547)
2)

Did the trial court err in denying Stewart's Motion for New

Trial/Reconsideration of the Partial Summary Judgment?

2

Standard of Review: The standard of appeal is a review for correctness, the
same as for the underlying Partial Summary Judgment.
The issues were raised before the trial court in the same pleadings as issue
1 above.
3)

Did the trial court abuse its discretion in denying Stewart's Motion to

Compel seeking information related to the financial status of Sole Source after his
purported termination as a shareholder when such information was relevant to the
value of the shares and any profits owing to Stewart?
Standard of Review: A denial of a Motion to Compel is reviewed under the
abuse of discretion standard. See Archuleta v. Hughes. 969 P.2d 409, 414 (Utah
1998).
The issues related to the Motion to Compel were presented to the trial court
in Stewart's Memorandum in Support of Motion to Compel and reply
memorandum. (R. 00146, 00216)
4)

Did the trial court err and/or abuse its discretion in its award of

attorneys fees based upon the partial summary judgment and its ruling on both
Stewart's and Sole Source's Motions to Compel, when the agreement upon which
the dismissed claims were based contained no attorneys fee provision, the
discovery sought was relevant to Stewart's claims and the discovery requests of
3

Sole Source were overbroad and substantially narrowed only by agreement at the
hearing?
Standard of Review: Inasmuch as the award was based upon the partial
summary judgment, the standard for whether attorneys fees are recoverable is
reviewed for correctness. Valcarce v. Fitzgerald. 961 P.2d 305, 315 (Utah 1998).
Whether the trial court's findings of fact in support of an award of fees are
sufficient is also a question of law reviewed for correctness. 14. Inasmuch as the
award is a discovery sanction pursuant to Utah Rule of Civil Procedure 37, the
standard of review is for an abuse of discretion. Tuck v. Godfrey. 1999 UT App
127.
These issues were presented to the trial court in Stewart's Memorandum in
Opposition to Motion for Attorneys Fees. (R. 00656)

CONSTITUTIONAL PROVISIONS. STATUTES. RULES
There are no constitutional provisions, statutes or rules dispositive of this
case as it is resolved by the interpretation of contractual provisions.
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STATEMENT OF THE CASE
I.

Nature of the Case

The issue in this case is whether shareholders in a corporation can oust
another shareholder from his position as a director and officer, force him to sell
his shares and then pay him next to nothing for one third of the profitable
corporation he founded, all in direct contravention of the terms of a valid
Shareholder Agreement. Also, whether the trial court properly awarded fees based
upon the grant of partial summary judgment, even though the claims were based
upon a document which contained no attorneys fee provision, and as a discovery
sanction when Stewart's requests and objections were made in good faith.
II.

Course of the Proceedings and Disposition Below
(Original Action)

1.

Plaintiff Sole Source, Inc. initiated this action by suing Stewart for

violation of a non-compete clause contained in an Employment Contract. (R.
00045)
2.

Stewart brought several counterclaims against Sole Source and claims

against the Individual Third Party Defendants related to his termination as a
director, officer and shareholder of Sole Source pursuant to a Shareholder
Agreement and the exercise of an option under the Shareholder Agreement in
5

which Sole Source attempted to purchase his shares. (R. 00053)
3.

Stewart asserted that he could not be terminated as a director and

shareholder without a unanimous shareholder vote and that, even if he could be
terminated, the buy-out provision required an adjustment to the purchase price of
the shares to reflect the true value of the company. Sole Source maintains that it
could terminate Stewart without a unanimous vote and that the offered price of
$1.00 per share, for a total of $330.00, was sufficient payment for one third of the
corporation's outstanding shares. (R. 00053)
4.

Sole Source moved for partial summary judgment seeking dismissal

of all of Stewart's counterclaims related to his status as a shareholder and
affirming the purchase price it had offered for the shares. (R. 00254)
5.

The trial court interpreted the Shareholder Agreement in Sole

Source's favor and dismissed Stewart's claims related to his termination as a
director and shareholder and for adjustment of the purchase price. (R. 00584,
00596)
6.

Subsequent to the trial court's ruling on Plaintiffs Motion for Partial

Summary Judgment, Sole Source moved the trial court for an award of attorney's
fees based, in part, upon the Court's substantive ruling dismissing Stewart's
claims. (R. 00624) Sole Source requested, and was awarded, fees for time spent
6

preparing and arguing its Motion for Partial Summary Judgment. (R. 00711,
00717).
7.

Sole Source argued that it was entitled to fees on the substantive

ruling because it was the "successful party" under the Employment Contract,
which Sole Source argued was applicable because this action was one "related to"
the Employment Contract. (R. 00627)
8.

Stewart objected to the Motion on two grounds: First, that the

Shareholder Agreement, which has no attorney's fee provision, governed the
determination of the Motion for Partial Summary Judgment and not the
Employment Contract. Second, that Sole Source's original cause of action against
Stewart for breach of the covenant not to compete, based upon the Employment
Contract, was still pending and therefore Stewart could become the "successful
party." Over this objection, the trial court granted Sole Source's motion for fees.
(R. 00656).
9.

The Court entered Findings of Fact and Conclusions of Law in which

it found that Sole Source was the "successful party" in this litigation concerning
those issues raised in the Motion for Partial Summary Judgment and awarding it
fees pursuant to the Employment Contract. (R. 00711)
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(Motions to Compel)
10.

Sole Source also moved for additional fees incurred in pursuing and

defending two Motions to Compel, one of which was related to information
relevant to Stewart's claims under the Shareholder Agreement, including the
valuation of the shares, and the other related to financial and customer information
sought from Stewart. (R. 00724)
11.

Stewart's Motion to Compel sought information regarding profits

made by Sole Source subsequent to his "termination" and details concerning the
purported "wrap-up" of Sole Source by the remaining shareholders. (R. 00143,
00146).
12.

All of the requested information was relevant to Stewart's claims

regarding the revaluation of his stock and an accounting of the value of his shares.
Sole Source refused to provide this information. (R. 00146)
13.

The trial court ruled that, as a result of its grant of Partial Summary

Judgment which stated that Stewart had been properly paid for the shares, the
information was no longer relevant and denied Stewart's Motion to Compel. (R.
00549)
14.

Sole Source sought discovery from Pro Logic and Stewart concerning

financial information for an extremely long time frame. (R. 00315)
8

15.

Stewart objected to the production of these documents on the grounds

that they were overbroad and sought irrelevant information. (R. 00395)
16.

The Court heard arguments on Sole Source's Motion to Compel on

July 1, 1998. At this hearing the parties stipulated to a partial resolution of Sole
Source's Motion by agreeing to produce the documents for a shorter time period
and resolve the customer information issue by agreeing to produce customer lists
and then produce files related solely to common customers. The Court refrained
from ruling on the remaining portions of the Motion. (R. 00825, p. 63; 00512).
17.

Upon request of Sole Source, the Court again visited Sole Source's

Motion to Compel on November 17, 1998. The Court once again declined to rule
on the Motion, reserved ruling on the matter and instructed the parties to attempt a
resolution based upon a stipulation concerning the customer list. (R. 00826, p.
31-35)
18.

When the parties were ultimately unable to reach a complete

agreement, the Court partially granted Sole Source's Motion on April 12, 1999.
(R. 00620).
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III.

STATEMENT OF FACTS
A.

Summary Judgment

Viewed in the light most favorable to Stewart, the unsuccessful party on
summary judgment as required by the standard of review, see K&T. Inc.. 888 P.2d
at 624, the following facts are relevant to the disposition of this appeal:
In approximately August 1992, Stewart formed Sole Source Media as a sole
proprietorship. See Affidavit of Brad Stewart (R. 00382-00389), a copy of which
is attached hereto in the Addendum. Sole Source was established to serve its
customers by subcontracting printing services and project management through a
network of printing vendors and suppliers. Id, Stewart operated Sole Source
Media on his own until January 1993, at which time Third Party Defendant
Junowich ("Junowich") joined Sole Source Media. I d Also in January 1993,
Sole Source Media hired Third Party Defendant William Morris ("Morris") as an
employee to provide office management and customer service and, in April 1993,
hired Kevin Stitt ("Stitt") to facilitate expansion of the business of the company.

Id,
On or about July 1, 1993, Junowich and Stewart converted Sole Source
Media from a joint venture to a corporation. I d They incorporated Sole Source
Media, Inc. as a Utah corporation and elected to have it treated, for taxes purposes,
10

as an S corporation. Also at this time Stewart personally loaned $5,000.00 to
William Morris and $5,000.00 to Kevin Stitt to enable them to purchase stock in
Sole Source Media, Inc. Id Stewart purchased his shares in Sole Source Media
for a total of $10,000.00 and acquired 33% of the outstanding shares of the
company. Id Junowich invested a like amount, also for 33% of the outstanding
shares of the company. IoL For their $5,000.00 investments, Mr. Morris and Mr.
Stitt each received a 17% interest in the company. Id.
At the time that Sole Source Media, Inc. was incorporated, all of its
shareholders agreed to retain the services of Vin Kamdar of Kamdar & Company
as an accountant and business consultant. (R. 00384). Mr. Kamdar advised the
shareholders of Sole Source on the development of a shareholder's agreement, an
employment contract, and articles of incorporation. Mr. Kamdar also provided
accounting services to Sole Source Media until Stewart was purportedly
terminated from the company in November 1994. IoL
The Shareholder's Agreement of Sole Source Media, Inc. provided both a
mechanism by which a shareholder may be terminated from the corporation and
an option for the corporation to purchase the stock of a shareholder in the event
that such shareholder was terminated. See Shareholder Agreement of Sole Source
Media, Inc. ("Shareholders Agreement") (R. 00366-00375), a copy of which is
11

attached hereto in the Addendum. First, according to the terms of the Shareholder
Agreement, Stewart could not be terminated as a director of Sole Source "without
the unanimous vote of the Shareholders of the Corporation." Shareholder
Agreement, f 4. Similarly, Stewart could not be terminated as an officer of Sole
Source "unless with the unanimous vote of the Board of Directors and the
Shareholders." Shareholder Agreement ^f 5.
In the event that a termination did occur with such unanimous consent, the
Shareholder Agreement provided a mechanism for the corporation to purchase that
shareholder's stock. Paragraph 10(a) states that in the event of termination the
"Corporation shall have the option to purchase all of the Shares owned by such
Shareholder at his or her termination of employment, at the Purchase Price."
Shareholder Agreement, f 10(a). The "Purchase Price" is then defined in
Paragraph 12(a)(ii) which states that
the Purchase Price shall be the 'agreed value' determined in
accordance with subsection (b) subject to adjustment by the
independent certified public accountant then serving the Corporation
to reflect material events and changes in circumstances occurring
subsequent to the date on which the agreed value was last fixed.
Shareholder Agreement, Paragraph 12(a)(ii). In Paragraph 12(b), shareholders
agreed to set an agreed value per share of $1.00 with the price to be adjusted
within 60 days following the close of each calendar year, beginning with the
12

calendar year ending December 31,1993. See Shareholder Agreement 112(b). In
the event that the shareholders failed to agree or failed to set a new "agreed
value," Paragraph 12(b) provided that:
In the event that the stockholders and the Corporation fail either to
reaffirm the value per Share or agree upon a new value as of any
fiscal year, the agreed value most recently fixed shall, subject to
adjustment pursuant to subsection (a), continue in effect for all
purposes.
See Shareholder Agreement, f 12(b).
Sole Source had adopted a practice of paying its shareholders quarterly
dividend distributions based upon the profits of the company in addition to a
salary. For the second quarter of 1994 Stewart was entitled to a quarterly dividend
distribution of $78,832.96, reflecting one third of the approximately $234,000.00
quarterly profit of Sole Source, of which $20,000.00 was never paid to Stewart.
(R. 00385). In addition, Stewart also was paid a salary. (R. 00382-00389)
In approximately August of 1994, a dispute developed, which continued
into October, between Stewart and Junowich concerning a particular customer and
the termination of two of Sole Source's employees. (R. 00351-52, 000385-88).
On November 4, 1994, a meeting was called among the shareholders. (R. 00352).
Stewart was not informed of the purpose of the meeting and was not give prior
notice of the meeting. Id At that meeting, the other shareholders instigated a vote
13

to terminate Stewart from his employment with Sole Source and as an officer and
director. (R. 00258, 00389). Stewart voted against his termination as both an
officer and director. (R. 00389).
Sole Source then attempted to exercise its option under the Shareholder
Agreement to purchase Stewart's outstanding shares of stock in Sole Source. (R.
00259). However, no adjustment was made to the "agreed value" pursuant to
Paragraph 12(a) or 12(b) of the Shareholder Agreement. (R. 00353). Stewart was
tendered $330.00, representing the $1.00 "agreed value" prior to adjustment, for
his one-third stake in the company that he founded and which was making
significant profits. (R. 00260, 00354).
Stewart's brought claims against Sole Source and the Individual Third Party
Defendants which sought a declaration that he was not, in fact, terminated as an
officer and director of Sole Source as a result of the non-unanimous vote. (R.
00072). Stewart also sought the reasonable value of his shares, the price of which
should have been adjusted pursuant to the terms of the Shareholder Agreement.
(R. 00072). Stewart also sought an accounting of the profits from Sole Source for
the time after he was purportedly "terminated" on the theory that he remained a
shareholder of Sole Source, entitled to share in dividends distributed until or
unless his shares were purchased upon the proper tender of the defined "purchase
14

price", i.e. the "agreed value" subject to adjustment under the Shareholder
Agreement. (R. 00076).
Sole Source and the Individual Third Party Defendants moved for partial
summary judgment seeking a dismissal of those causes of action related to
Stewart's termination as an officer and director, the adjustment to the value of the
stock and the accounting for profits. (R. 00254). The trial court held a hearing on
the motion for partial summary judgment. (R. 00825) At the hearing, the trial
court declared that the provisions in the Shareholder Agreement requiring
unanimous consent before terminating an officer or director "can't work" and
"doesn't make any sense." (R. 00825, p. 18). The trial court later ruled that,
despite only a "majority" vote on removing Stewart from his position as officer
and director, that Stewart's termination was "proper" and that Sole Source
"properly" exercised its option to purchase Stewart's shares of stock despite
failing to adjust the "agreed value" to arrive at the "purchase price." (R. 0048990). The trial court dismissed those causes of action related to the issue of
Stewart's status as a shareholder and the value of the shares purchased pursuant to
the option.
The trial court then entered Findings of Fact and Conclusions of Law, but
these were later vacated. (R. 00556). Stewart sought a reconsideration of the
15

partial summary judgment. (R. 00519). The trial court denied the reconsideration
and again entered identical Findings of Fact and Conclusions of Law. (R. 00584)
The Findings of Fact stated that it is "disputed whether Stewart abstained or voted
against" his termination as officer and director. (R. 00588). The trial court also
made a Conclusion of Law that a "unanimous decision was not required to
terminate Stewart's employment under the Employment Contract." (R. 00591) No
mention was made of the unanimity requirement for termination of Stewart as an
officer or director. The Conclusions of Law also stated that the purchase of the
shares under the Shareholder Agreement was "proper" because the "subject to
adjustment" language contained in Paragraphs 12(a)(ii) and 12(b) was "permissive
in nature and not mandatory." (R. 00592) A copy of the Findings of Fact and
Conclusions of Law Dated December 14, 1998 are attached hereto in the
Addendum. The trial court ultimately certified the partial summary judgment as
final pursuant to Utah Rule of Civil Procedure 54(b).
B.

Motions to Compel

Sole Source sought discovery from ProLogic and Stewart concerning
financial information for an extremely long time frame and concerning every one
of ProLogic's clients. Stewart objected to the production of these documents on
the grounds that they were overbroad and sought irrelevant information. Sole
16

Source filed a Motion to Compel asking the trial court to require production of
such documents. The trial court heard arguments on Sole Source's Motion on July
1, 1998. At this hearing the parties stipulated to a partial resolution of Sole
Source's Motion and the trial court did not rule on the remaining portions of the
Motion. (R. 00512). The stipulation between the parties was that Stewart would
produce the documents for a much shorter time period and that, contrary to the
request for all customer files, the parties would compare customer lists and
produce only those files for joint customers. (R. 00825, p. 63). Thus, many of
Stewart's objections to the discovery were resolved in his favor.
Upon request of Sole Source, the trial court again visited Sole Source's
Motion to Compel on November 17, 1998. The trial court once again declined to
rule of the Motion, reserved ruling on the matter and instructed the parties to
attempt a resolution. Much of the information was produced pursuant to
stipulation. (R. 00826, p. 31-35). When the parties were ultimately unable to
reach an agreement concerning a few remaining issues about financial
information, the trial court partially granted Sole Source's Motion on April 12,
1999. (R. 00620).
Stewart and Pro Logic also filed a Motion to Compel seeking financial
information for Sole Source relevant to Stewart's Counterclaims. The trial court
17

ruled upon this motion at the same time it ruled on Sole Source's Motion for
Reconsideration of the Partial Summary Judgment. The trial court denied
Stewart's Motion to Compel because the documents were only relevant to the
causes of actions which the court had simultaneously dismissed by summary
judgment. The trial court ruled that Stewart was not entitled to the documents
because he was properly terminated as a shareholder. (R. 00594).
C.

Attorney's Fees

Sole Source and the Third Party Defendants moved the trial court for an
award of attorneys fees on April 23,1999. (R. 00624) Sole Source sought fees
pursuant to Rule 37 of the Utah Rules of Civil Procedure based upon "successfully
pursuing a Motion to Compel" and "successfully defending Stewart's own Motion
to Compel." (R. 00625). Sole Source also sought fees as the "successful party"
under the "Employment Contract" between Sole Source and Stewart (R. 00625),
despite the fact that the dismissed claimed hinged on the Shareholder Agreement
and that there were unresolved claims remaining related to the Employment
Contract. (R. 00625). The trial court entered finding of fact which stated that
Stewart's pursuit and defense of the Motions to Compel were not "substantially
justified." (R. 00714). A copy of the Findings of Fact and Conclusions of Law
Dated July 13, 1999 are attached hereto in the Addendum.
18

SUMMARY OF THE ARGUMENT
Stewart contends that the trial court ignored the plain language of the
Shareholder Agreement when it granted partial summary judgment to Sole Source.
The Shareholder Agreement requires that the purchase price for shares purchased
by Sole Source pursuant to an option must be adjusted to reflect the market value
of the corporation at the time the option is exercised and not merely the "agreed
value" of $1.00 per share. The unambiguous language that the "purchase price"
was the "agreed value" "subject to adjustment" is mandatory and such adjustment
must be made prior to exercising the option to purchase.
In the event such language is considered ambiguous, the trial court still
erred because the interpretation of an ambiguous contract provision is a question
of fact upon which it heard no evidence. Additionally, ambiguity must be read to
effect equity and forcing the founding member of a extremely profitable company
to sell his one-third stake in the company for a mere $330.00 is clearly inequitable
The trial court also abused its discretion in denying Stewart's Motion to
Compel financial information relative to Sole Source. The trial court based this
denial on the dismissal of Stewart's Counterclaims. However, as such a dismissal
was improper and the information is relevant to Stewart's claims, the denial of the
Motion to Compel was an abuse of discretion.
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Finally, the trial court both legally erred and abused its discretion in
awarding Sole Source attorneys fees based upon its substantive success on its
Motion For Partial Summary Judgment and as sanctions against Stewart for
discovery matters. First, concerning the award based upon the substantive grant of
the partial summary judgment: 1) the agreement upon which the partial summary
judgment was based did not contain an attorney's fee provision; 2) Sole Source
did not properly allocate its fees; and, 3) claims remained concerning the only
agreement which did have a fee provision, thereby preventing Sole Source from
being the "prevailing party." Second, Stewart was substantially justified in
bringing his Motion to Compel which was denied solely because the claims to
which the discovery was directed were dismissed concurrently with the trial
court's denial of the Motion to Compel. Finally, Stewart's objections to Sole
Source's Motion to Compel were vindicated by an agreement between the parties
which substantially limited Sole Source's original discovery and even his
ultimately rejected objections were substantially justified.
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ARGUMENT
I.

TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT
BECAUSE THE SHAREHOLDER AGREEMENT REQUmES
ADJUSTMENT TO "AGREED VALUE" OF STOCK.
This Court should overturn the trial court's grant of partial summary

judgment because the plain language of the Shareholder's Agreement clearly
states that, in the event of the termination of Stewart, Sole Source must adjust the
"agreed value" of the stock to reflect the true value of the corporation before it
may validly exercise its option to purchase Stewart's stock. At a bare minimum,
there remains a question of fact as to the correct interpretation of the Shareholder
Agreement which precludes summary judgment.
A motion for summary judgment can only be granted when there is no
genuine issue of material fact, and the moving party is entitled to judgment as a
matter of law. State Farm Mut. Auto. Ins. Co. v. Northwestern Nat. Ins. Co.. 912
P.2d 983 (Utah 1996). Whether Sole Source was entitled to partial summary
judgment is a question of law and, therefore, there is "no deference to the trial
court" and this Court must "review its ruling for correctness." Price Development
Co. v. Orem City. 2000 UT 26; see also Johnson v. Redevelopment Agency of
Salt Lake County. 913 P.2d 723, 727 (Utah 1995). Also, in reviewing the trial
court's grant of partial summary judgment, this Court must view the facts and all
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reasonable inferences to be drawn therefrom in the light most favorable to Stewart.
See K&T, Inc.. 888 P.2d at 624.
The facts, taken in the light most favorable to Stewart, demonstrate that
Sole Source did not properly adjust the "agreed value" of the stock to account for
the true value of the corporation. As a result, the trial court's grant of partial
summary judgment was inappropriate and must be overturned.
A.

Shareholder Agreement Unambiguously Requires That Agreed
Value be Adjusted Prior to Exercise of Option to Purchase
Shares,

The trial court improperly granted partial summary judgment finding that
Sole Source's tender of $330.00 for Stewart's one-third share of the company was
a proper exercise of the repurchase option. The trial court found that the "agreed
value" of $1.00 per share initially established upon the execution of the Shareholder
Agreement was the "purchase price" for Stewart's shares. However, this
interpretation ignores the "purchase price" provisions which expressly require an
adjustment of the "agreed value" to reflect the true value of the company.1 In this

1

The interpretation of the plain language of a contract is a matter of law with no
deference paid to the trial court's actions. Embassy Group. Inc. v. Hatch. 865 P.2d 1366,
1369 (Utah App. 1193).
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case, the plain language2 clearly mandates an adjustment to the "agreed value"
before it may be used as the "purchase price" for the option.
Sole Source had the option to purchase Stewart's shares ft[i]n the event of the
termination of employment of a Shareholder...ff. Shareholder Agreement, f 10(a).3
The Shareholder Agreement then sets the price for exercising such an option:
(a) The Purchase Price shall be determined as follows:
(i)

In the case of a proposed sale or transfer under Section 15 to a
third party in a bona fide transaction for fair value, payable in
cash or equivalent currently or in future installments, the
Purchase Price for such Shares shall be the value offered by
such third party payable upon the same terms.

(ii)

In all other cases, including without limitation a proposed
transfer or the disposition not constituting a sale described in
subsection (a)(i), the Purchase Price shall be the 'agreed value1
determined in accordance with subsection (b) subject to
adjustment by the independent certified public
accountant..to reflect material events and changes in
circumstances occurring subsequent to the date on which
the agreed value was last fixed.

2

The trial court did not make any findings regarding whether the contract
provisions at issue were unambiguous or ambiguous. However, "whether a contract is
ambiguous is itself a question of law." Equitable Life & Casualty Inc. Co. v. Ross. 849
P.2d 1187, 1192 (Utah App.), cert, denied, 860 P.2d 943 (Utah 1993). Thus, this Court
may make its own determination regarding ambiguity if necessary. Ambiguity exists if
the terms of the contract "'are capable of more than one reasonable interpretation because
of uncertain meanings of terms, missing terms, or other facial deficiencies.'" Hall v.
Process Instruments & Control Inc.. 866 P.2d 604, 606 (Utah App. 1993), affd 890 P.2d
1024 (Utah 1995) (citations and footnotes omitted).
3

Stewart disputes that he was even properly terminated. See Section II, infra.
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See Shareholder Agreement, ^f 12(a)(emphasis added). Thus, according to the
unambiguous language of the Shareholder Agreement, the "purchase price" which
Sole Source was required to tender is not the same thing as the "agreed value" of
those shares. Instead, the "purchase price" is not determined until the "agreed
value" of the shares is adjusted by the company's independent certified public
accountant to reflect the material changes since the last "agreed value" was fixed.
The Shareholder Agreement then reaffirms this concept by stating in
paragraph 12(b) that:
In the event that the stockholders and the Corporation fail either to
reaffirm the value per Share or agree upon a new value as of the end of
the fiscal year, the agreed value most recently fixed shall, subject to
adjustment pursuant to subsection (a), continue in effect for all
purposes.
Id- (emphasis added). Thus, it is clear that, in the event the purchase price of the
shares is needed, there must be an adjustment of the "agreed value" to reflect what
has actually occurred with the corporation since the initial valuation. It could not
be clearer that this provision absolutely requires that the value of shares be adjusted
by a certified public accountant before they can be repurchased pursuant to the
Shareholder Agreement. It is undisputed that the shareholders did not "reaffirm the
value per share or agree upon a new value" for the shares at issue. Therefore,
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pursuant to paragraphs 12(a) and 12(b), the Shareholder Agreement required
adjustment of the value of Stewart's shares before Sole Source could exercise its
option to purchase them from Stewart.4
The Court must interpret the terms of an unambiguous contract "according to
their plain and ordinary meaning." Equitable Life & Casualty Inc. Co. v. Ross. 849
P.2d 1187, 1192 (Utah App.), cert denied, 860 P.2d 943 (Utah 1993). "Each
provision of a contract is to be considered in relation to all of the others, with a
view toward giving effect to all and ignoring none". Plateau Min. v. Utah Div. of
State Lands, 802 P.2d 720, 725 (Utah 1990), citing Utah Valley Bank v. Tanner.

4

Plaintiff argued and incorporated into the Findings and Conclusions entered by
the Court on October 13, 1998 that Stewart never requested that the "agreed value" be
adjusted by the company's certified public accountant. This is a disputed fact on which
summary judgment was inappropriate. In Stewart's memorandum to Sole Source
shareholders dated December 12, 1994, attached to Plaintiffs Reply Memorandum as
Exhibit 10 (R.00431), Stewart stated "there are provisions in the Shareholder's
Agreement with respect to valuation of the company
If we are to begin constructive
discussion regarding a purchase of shares, it is a pre-requisite to establish a value. It may
be best to use the year ending 1994 as a basis for valuation. We will also need to reach an
agreement on who is to make the assessment and on what criteria." This is clearly a
request that the "agreed value" be adjusted by the Company's accountant. Vin Kamdar
was the company's accountant, but he was not a certified public accountant as the
agreement provided. That is why Stewart stated that they would have to come to an
agreement as to who would make the adjustment. Nevertheless, it was error for the trial
court to find that Stewart did not request an adjustment to the value of his shares to reflect
the real value of the company as opposed to the pittance of $1.00 per share offered by
Sole Source and its other shareholders.
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636 P.2d 1060, 1061-62 (Utah 1981).5
Here, the terms of the Shareholder Agreement expressly provide, in two
separate statements, that the value of a shareholder's shares shall be subject to
adjustment, essentially to reflect their fair market value. Contrary to the argument
advanced by Plaintiff, the words "subject to," used in 12(a)(ii) and 12(b) connote a
mandatory act. Otherwise, the provision would not be needed as the last "agreed
value" would simply be the "purchase price" automatically and there would be no
point whatsoever in putting the adjustment language into the provision.
The words "subject to" are defined in Black's Law Dictionary as "liable,
subordinate, subservient, inferior, obedient to, governed or affected by, provided
that, provided, answerable for." There is nothing in the language of paragraph
12(a)(ii) of the Shareholder Agreement which suggests that the adjustment provided
therein is permissive or must be requested or is not required if the corporation or its
shareholders do not ask for it in advance. The Shareholder Agreement does not say
the "agreed value" may be adjusted if a majority of shareholders agree - rather it
states the "purchase price" is the agreed value subject to adjustment. This is
mandatory language. There is nothing in the four corners of the Shareholder

5

Also, this Court has previously held that an option agreement will not terminate
one's status as a shareholder until the buyer has complied with the terms of that
agreement. Webb v. R.O.A.. 773 P.2d 834, 839 (Utah App. 1989).
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Agreement that suggests otherwise. In fact, the "subject to" language is used not
once, but twice in 12(a)(ii) and in 12(b).
Indeed, other courts which have interpreted "subject to" language have noted
that the words create a required condition. For example, in GRD Development Co..
Inc. v. Foreca, S.A., 747 S.W.2d 9 (Tex. App. 1988) the court noted:
A provision in a contract creates a condition in the
absence of anything in the contract to show that such was
not the intention of the parties, and the employment of
such words as "when," "after," "as soon as," or "subject
to" usually indicate that a promise is not to be performed,
except upon a condition or happening of a stated event.
17 Am.Jur.2d Contracts, Section 320, at 749.
GRD Development Co., Inc., et al. v. Foreca. S A . 747 S.W.2d 9 (Tex. App. 1988).
Further, in the case of Ryiz v. Federal Insurance Co., 497 A.2d 1001 (Conn. App.
1985), interpreting a contract which contained a provision that applied to "newly
acquired property for a period of 90 days . . . subject to the following limits of
liability" it was held that "subject to" means "likely to be conditioned, affected, or
modified in some indicated way; having a contingent relation to something . . . "
Citing Webster, Third International Dictionary. Under the usage in that contract,
the Court deemed the "subject to" requirement to create a condition precedent, i.e.,
a fact or event which must exist or take place before one party had a right to
performance from the other. If the condition was not fulfilled, the right to enforce
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the contract did not come into existence. Ryiz. 497 A.2d at 1004.
The mandatory nature of the adjustment to the "agreed value" required in
paragraph 12(a)(ii) is also reinforced in the provisions of paragraph 12(b). That
paragraph governs the determination of the "agreed value." It sets the agreed value
at the outset of the corporation's existence at $1.00 per share. It provides that "the
stockholders and the corporation shall, in a writing signed by all of them, reaffirm
the agreed value or agree upon a new value" for the shares within 60 days following
the close of each calendar year of the corporation. Then, paragraph 12(b) provides
"in the event that the stockholders and the corporation fail to either reaffirm the
value per share or agree upon a new value as of the end of any fiscal year, the
agreed value most recently fixed shall, subject to adjustment pursuant to subsection
(a), continue in effect for all purposes." Shareholder Agreement, f 12(b) (Emphasis
added). Thus, the "subject to adjustment" language affecting the "agreed value"
was stated twice in this Shareholder Agreement, reaffirming the concept that in
order for it to become the "purchase price," the "agreed value" must be adjusted to
reflect material events and changes in circumstances occurring subsequent to the
date on which the agreed value was last fixed, i.e., valuing the shares at their fair
market value. Any other construction simply does not make sense.
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It is undisputed that this adjustment was never performed. Instead, Plaintiffs
argued that they had the right to simply ignore this provision of the Shareholder
Agreement in exercising an option to purchase Stewart's shares for a ridiculous
price per share. This assertion is contrary to the plain and unambiguous language
of the Shareholder Agreement requiring adjustment of the "agreed value" to
determine the "purchase price" of the shares. The trial court's interpretation of this
plain language is simply incorrect. The purchase price must be adjusted to reflect
the true value of the company prior to the exercise of this option. As a result, the
grant of partial summary judgment dismissing Stewart's claims for default
judgment, an accounting and breach of contract was in error. This Court should
therefore overturn the partial summary judgment and remand the matter to the trial
court for a determination of the value of Stewart's stock.
B.

If The Purchase Price Provisions Are Ambiguous, There Is a
Question of Fact Concerning What "Subject to Adjustment"
Means.

Should this Court find that the purchase price provisions of the Shareholder
Agreement was ambiguous, the trial court's grant of partial summary judgment was
still in error as there is, at a minimum, a question of fact as to the intent of the
parties. As stated before, the trial court made no finding one way or the other
regarding ambiguity. Therefore, no evidence was introduced concerning the parties'
29

intent in including the "subject to adjustment" language in determination of the
purchase price. However, "[w]hen ambiguity does exist, the intent of the parties is
a question of fact to be determined by the jury." Plateau Min. v Utah Div of State
Lands.. 802 P.2d 720, 725 (Utah 1990). "Failure to resolve the ambiguity by
determining the parties' intent from parol evidence is error." Id- Here, if the
language of paragraph 12 stating that the purchase price is the agreed value "subject
to" an economic revaluation does not unambiguously favor Stewart, then the trial
court was required to resolve the issue by resort to parol evidence of what was
intended. The trial court did not consider evidence of the parties' intent in relation
to paragraph 12 or to the Shareholder Agreement as a whole, which is clearly error.
SeeUt.
Furthermore, by choosing an interpretation of the Agreement which
permitted Stewart's stock to be purchased for an arbitrary $1.00 per share, despite
evidence in the record that its true value was much greater, the Court ignored the
rule set forth by the Utah Supreme Court which states that, "where courts have to
chose between conflicting interpretations in the agreements under review, an
interpretation which will bring about an equitable result will be preferred over a
harsh or inequitable one." First Security Bank of Utah v. Maxwell. 659 P.2d 1078,
1081 (Utah 1983)(quoting Wingets. Inc. v. Bitters. 500 P.2d 1007 (Utah 1972)).
30

Under the facts of this case, the only equitable interpretation of paragraphs
12(a) and (b) is that which favors mandatory adjustment of the value of shares to
reflect their fair value as opposed to an arbitrary and de minimis amount. Stewart
founded and built Sole Source as the a sole proprietorship. He invested $10,000.00
of his own money, then loaned money to provide an opportunity for two of the
three Third-Party Defendants to become shareholders. The company was so
successful that it had a quarterly profit, for the quarter immediately preceding
Stewart's purported "termination,"of $234,000.00. (R. 00382-00389). An
interpretation that permits paying Stewart $330.00 for one-third of his ongoing and
profitable company is contrary to both equity and logic. It is simply unconscionable
that Stewart's ownership interest in the corporation he built from nothing could be
stolen from him for a mere $330.00. This amount does not account for Stewart's
initial outlays, let alone the work he invested in Sole Source and its value by
November, 1994. The Shareholder Agreement was written to prevent such
unfairness by adjusting the purchase price to reflect the true value of the stock and
should be interpreted in this manner. There is no other equitable interpretation.
Therefore, this Court should overturn the trial court's grant of summary
judgment dismissing Stewart's claims for declaratory relief, an accounting and
breach of contract based upon the tender of $330.00 to purchase his shares and
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uphold the express terms of the Shareholder Agreement which requires an
adjustment in the value of the shares.
II.

STEWART IS ENTITLED TO AN ACCOUNTING OF PROFITS AND
DISTRIBUTIONS OF SOLE SOURCE.
Stewart is entitled to an accounting of profits and distributions of Sole

Source because he was not unanimously terminated and, even if he was, he was
not given distributions for the time when he was still a shareholder. First, there
is, at a minimum, a question of fact whether Stewart was even properly terminated
as an officer and director, and by extension terminated as a shareholder, of Sole
Source. It is undisputed that Stewart was a shareholder, officer and director of
Sole Source. The Shareholders' Agreement which governed Sole Source states is
no uncertain terms that:
...Directors...shall not be removed...without the unanimous vote of the
Shareholders of the Corporation.
See Shareholders' Agreement ^f 4. Furthermore, the Shareholder Agreement states
that:
...officers...shall not be removed...unless with the unanimous vote of
the Board of Directors and the Shareholders.
Id-, paragraph 5 (emphasis added). Only upon removal did the option to buy out
Stewart's shares come into play as the Shareholder Agreement states that Sole
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Source's option arises only, tf[i]n the event of the termination of employment of a
Shareholder...". Id., paragraph 10(a). Therefore, pursuant to the terms of the
Shareholder Agreement, the first question which must be answered to discern
whether Stewart remains a shareholder of Sole Source is: did the Sole Source's
Board of Directors and shareholders unanimously vote to terminate Stewart's
employment as an officer and director.
The question of unanimity is disputed by the parties. Sole Source and the
Individual Third-Party Defendants claim that Stewart "abstained" from the vote.
Stewart states that he unequivocally voted against his own termination in his
Affidavit.6 (R. 00382-00383). Thus, there is a genuine issue of material fact which
must be resolved, for the purposes of the Motion for Partial Summary Judgment,
in Stewart's favor. As noted in Black's Law Dictionary, "unanimity" requires,
"agreement of all the persons concerned, in holding one and the same opinion or
determination of any matter or question". (Sixth ed. 1990). Therefore, by definition,
a vote of three to one is not unanimous.7 By the express terms of the Shareholder
6

Because it only takes one sworn statement to dispute averments on the other side
of a controversy and create an issue of fact, Sole Source is not entitled to partial
summary judgment. Holrook Co. v. Adams, 542 P.2d 191 (Utah 1975).
7

Even if Stewart had merely "abstained," as Plaintiff and Third-Party Defendants
contend, the vote would still not be unanimous, as it clearly did not constitute the
agreement of all persons concerned, in holding one and the same opinion.
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Agreement, a basic requirement for Sole Source to exercise its option to purchase
Stewart's shares has not been met and he remained a shareholder of Sole Source.
Indeed, the trial court did not even find that such a unanimous vote
occurred. Rather, the trial court, without any basis in fact or law, simply stated
that such an agreement "can't work" and "does not make sense" and simply
declined to enforce that portion of the agreement. (R. 00825, p. 18). However, it
is entirely reasonable for a founder of a closely-held company, dependent upon it
for his livelihood, who is about to transfer a majority of shares to other parties, to
want to protect himself from exactly what occurred here: a freeze out. Placing
unanimity protections in an agreement is a perfectly valid encapsulation of this
intent.8 Nonetheless, the trial court did not even attempt to divine the intention of
the parties and simply disregarded the unanimity requirement out of hand. This
was an error as it both disregards the express provisions of the agreement and was
done without a determination of the intent of the parties. At a minimum, there is a
question of fact as to why the unanimity provision was included and the intentions
of the parties in including it in the Shareholder Agreement.

8

As previously stated, the central focus of an interpretation of an option
agreement, as with any contract, must be on the intent of the parties. "That intent must be
determined as a matter of law by the nature and text of the entire written agreement
itself. Webb v. R.O.A. General. 773 P.2d 834, 837. (Utah App. 1989)
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Because Stewart was never properly terminated from his employment as an
officer and director of Sole Source, the option to purchase his shares never
ripened. He is therefore entitled to an accounting of his share of all profits
generated by Sole Source since his "termination" as well as any distributions made
to the shareholders upon Sole Source's dissolution.9 In addition, Sole Source has
failed to account for profits that Stewart was entitled to before his alleged
termination. As a result, the trial court erred in dismissing Stewart's Sixth Cause
of Action for an accounting and Stewart's Eighth Cause of Action for breach of
contract.10

9

Stewart's attempt to obtain discovery related to such an accounting was denied
by the trial court and he was sanctioned for pursuing it. See Section III, infra.
10

Additionally, the trial court dismissed Stewart's Eighth Cause of Action in its
entirety despite the fact that it involved two separate issues: 1) Stewart's entitlement to an
increase in the value of the shares allegedly purchased and 2) for salary to which Stewart
was entitled under the Employment Contract. Stewart's claim for salary was not even at
issue in the motion for summary judgment, was not briefed and should not have been
included in the dismissal. This is additional error which must be corrected by overturning
the partial summary judgment.
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III.

TRIAL COURT ERRED IN DENYING STEWART'S MOTION TO
COMPEL DOCUMENTS RELEVANT TO THE VALUE OF SOLE
SOURCE.
As a result of the above error, the trial court also erred in denying Stewart's

Motion to Compel which sought discovery of documents which were relevant to
the value of the shares and the profits and distributions of Sole Source both prior
to and subsequent to his "termination." The trial court made its determination that
the financial discovery was no longer relevant solely on the basis that the claims
were dismissed pursuant to the partial summary judgment. (R. 00594). It is clear
that the information is relevant to a proper evaluation of the value of the shares
pursuant to the adjustment required by the Shareholder Agreement. It is also
relevant to the accounting of unpaid distributions and salary incurred after the
improper termination of Stewart. For these reasons, the Court should also
overturn the denial of Stewart's Motion to Compel and require Sole Source to
produce the information.
IV.

TRIAL COURT ERRED AND ABUSED ITS DISCRETION BY
AWARDING FEES UNDER EMPLOYMENT CONTRACT AND
UTAH RULES OF CIVIL PROCEDURE.
First and foremost, this Court should overturn the award of attorney's fees

because, as seen above, the decision of the trial court on the merits of the motion
for partial summary judgment was erroneous. As such, Sole Source was not a
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successful party and cannot properly claim fees. However, even assuming that the
Court upholds the grant of partial summary judgment, the trial court still erred and
abused its discretion in awarding attorney fees to Sole Source11 on three grounds:
1) the partial summary judgment was based on the Shareholder Agreement, which
contained no fee provision; 2) claims related to the Employment Contract, upon
which Sole Source based its fee petition, had not yet been determined and
therefore no "prevailing party" existed; and, 3) Stewart's prosecution and defense
of Motions to Compel were substantially justified.
A.

Attorney Fee Award Based Upon Substantive Success On Motion
for Partial Summary Judgment Was Erroneous.
i.

Partial Summary Judgment Disposed of Claims Brought
Pursuant to Shareholder Agreement

The Court should overturn the grant of Sole Source's request for attorney
fees because its Motion for Partial Summary Judgment was argued and disposed
of pursuant to the Shareholder Agreement which does not contain an attorneys fee
provision. Inasmuch as the award was based upon the partial summary judgment,
the standard for whether attorneys fees are recoverable is reviewed for correctness.

11

The Third-Party Defendants also sought attorney's fees. There was no
distinction made in the Findings of Fact or Order which delineated between Sole Source
and the individual's fees or their entitlement thereto.
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Valcarce v. Fitzgerald. 961 P.2d 305, 315 (Utah 1998).
"[A]ttorney fees in Utah are awarded only as a matter of right under a
contract or statute.... Fees provided for by contract, moreover, are allowed only in
strict accordance with the terms of the contract." Foote v. Clark. 962 P.2d 52, 54
(Utah 1998) (citations omitted). In this case, Sole Source sought fees incurred
seeking a partial summary judgment related to the purchase of Stewart's stock
under the Shareholder Agreement. However, this agreement contains no
attorney's fee provision. See Shareholder Agreement. The only agreement upon
which Sole Source relies, the Employment Contract, was not at issue in its
Motion. Sole Source argued its Motion almost exclusively on the Shareholder
Agreement. The briefs supporting and opposing the Motion for Partial Summary
Judgment make clear that, while the Employment Contract is implicated, the
arguments are directed to Stewart's termination as a shareholder and the purchase
of his shares. In fact, the Employment Contract is not even mentioned by either
party until Sole Source refers to it in its Reply Memorandum. The Shareholder
Agreement and Stewart's rights as a minority shareholder are the heart of the
Counterclaims dismissed by the trial court. As the Shareholder Agreement does
not contain any attorneys fee provision whatsoever, the trial court's award of fees
based upon the substantive success of Sole Source was in error.
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ii.

Sole Source Failed to Allocate the Fees Among the Claims
and Parties which are Entitled to Attorneys Fees.

Even if some of the claims upon which Sole Source prevailed were deemed
to be related to the Employment Contract, Sole Source completely failed to
allocate its fees among those claims. It is clear that, at a minimum, a large part of
the fees incurred by Sole Source's in filing its Motion for Partial Summary
Judgment were related only to Stewart's Shareholder Agreement which does not
provide for an award of attorneys fees. Sole Source recognized as such when it
admitted that it should receive only fifty percent of the fees incurred in bringing
its Motion because the claims at issue also involved the Shareholder
Agreement.(R. 00634-00635). However, Sole Source provided absolutely no
basis for this conclusory and arbitrary number and the trial court did not make any
finding relative to the allocation of fees to the different claims. (R. 00714) See
Findings of Fact and Conclusions of Law Dated July 13,1999, a copy of which is
attached hereto in the Addendum.
Such an award is contrary to the Utah Supreme Court's explicit statement
that in cases involving multiple claims which stated that,
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a party seeking fees must allocate its fee request according to its underlying
claims.... Indeed, the party must categorize the time and fees expended for
"(1) successful claims for which there may be an entitlement of attorney
fees, (2) unsuccessful claims for which there would have been an
entitlement to attorney fees had the claims been successful, and (3) claims
for which there is no entitlement to attorney fees."
Foote v. Clark. 962 P.2d 52 (Utah 1998) (quoting Cottonwood Mall Co. v. Sine.
830 P.2d 266 (Utah 1992)). Sole Source did not do this and, in fact, never
provided any evidence as to what time was spent on which issues. (R. 00651).
Thus, there is no allocation of the time spent among the claims which Sole Source
admits are outside the scope of the Employment Contract by either Sole Source or
the trial court. The award of fees in such a circumstance was erroneous.
In addition, the trial court awarded fees to Junowich, Morris and Stitt, even
though they were not a party to any agreement providing for fees. The
Employment Contract, upon which these parties base their claims for attorney fees
states that "This Employment Contact (the 'Contract') is made and entered into
this first day of December, 1993, by and between Brad Stewart (hereinafter
'Employee') and Sole Source Media, Inc, a Utah corporation, (hereinafter
'Employer')." See Employment Contract, p. 1. It is axiomatic that, since
Junowich, Morris and Stitt were not parties to this agreement, they cannot be
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awarded attorneys fees pursuant to its provisions. Awarding fees to such parties
was clearly error.
iii.

Sole Source is Not Yet The "Successful Party",

Finally, even if the trial court properly determined that some of the fees
requested are related to the Employment Contract, the Court should overturn the
award of attorney's fees because it is too early to tell whether Sole Source will be
the "successful party," thereby entitling it to fees. The Employment Contract
states that "In the event that any action is filed in relation to this contract, the
unsuccessful party in the action shall pay to the successful party, in addition to all
the sums that either party may be called on to pay, a reasonable sum for the
successful party's attorneys' fee." See Employment Contract, p. 11, % 16
(emphasis added). Therefore, before an award of fees may be properly made, the
trial court must determine who was the "successful party" in this action.
However, the trial court improperly did so when there were still claims and causes
of action related to the Employment Contract which were yet to be resolved.12
12

The claims at issue are the original claims of Sole Source against Stewart for
breach of a covenant not to compete in the Employment Contract. These claims are
independent of Stewart's claims under the Shareholder Agreement, which is why the trial
court certified the Motion for Partial Summary Judgment asfinalpursuant to Utah Rule
of Civil Procedure 54(b). The remaining claims in Stewart's Counterclaim, except for
wages and distributions during his employment, will likely be dismissed without
prejudice pursuant to a stipulation now circulating between the parties, thereby mooting
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Sole Source's original cause of action against Stewart for breaching a noncompetition clause in his Employment Contract has yet to be determined. Thus,
the "prevailing party" is yet to be identified.
This Court addressed the issue of "prevailing party" in Mountain States
Broadcasting Co. v. Neale. 783 P.2d 551 (Utah App. 1989), in which a dispute
over the sale of radio stations involved multiple claims and counterclaims and
each side received a partial recovery. This Court examined who was the
"prevailing party" for purposes of awarding fees and stated that each case depends
upon the particular circumstances and that, in the case before it, the "prevailing
party" would be the party who received the "net" judgment. I d at 555. This Court
later refined this standard and stated that this was not a rigid rule. Rather, a court
must use a "'flexible and reasoned approach to deciding in particular cases who
actually is the prevailing party.'" Occidental/Nebraska Federal Sav. v. Mehr. 791
P.2d 217 (Utah App. 1990)(quoting Mountain States, at 556 n.7) (upholding
award of fees to party against whom $7,300 judgment was rendered because
plaintiff originally sought $600,000).

Sole Source's Motion for Summary Disposition. The fact that the trial court certified the
matters for appeal while a claim under the Employment Contract was still pending is
further evidence that the claims disposed of by the trial court were not part of the
Employment Contract and therefore not subject to any attorney's fee provision.
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Here, it was premature for the trial court to determine who was the
"successful party" in this action related to the Employment Contract because Sole
Source's original cause of action for breach of that agreement is still pending. As
stated above, Stewart's claims are primarily brought pursuant to the Shareholder
Agreement. Sole Source's Complaint was brought exclusively pursuant to the
Employment Contract. Should Stewart prevail against Sole Source on those
claims, he will arguably be the "successful party" under Paragraph 16. Perhaps
both parties will be "successful" concerning different claims raised under the
Employment Contract. In either case, the trial court will have to determine, at that
time, which party is "successful" for fee purposes. As all the claims related to the
Employment Contract have yet to be resolved, the trial court was premature in
determining the "prevailing party," and the award of fees was therefore an abuse
of discretion.
B.

Stewart's Prosecution and Defense of Motions to Compel Were
Substantially Justified and Not Brought in Bad Faith.

The trial court's award of attorneys fees incurred as a result of motions
brought pursuant to Rule 37 was an abuse of discretion because Stewart's Motion
to Compel and opposition to Sole Source's motion were substantially justified.
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If the motion [to compel] is granted, the court shall, after opportunity for
hearing require the party or deponent whose conduct necessitated the
motion or the party or attorney advising such conduct or both of them to pay
to the moving party the reasonable expenses incurred in obtaining the order,
including attorney fees, unless the court finds that the opposition to the
motion was substantially justified or that other circumstances make an
award of expenses unjust.
U.R.C.P. 37(a)(4). There is a similar provision for a party who successfully
defends against a motion to compel. See Id Sole Source claimed that this is a
mandatory rule which requires a court to award attorneys fees whenever it grants
or denies a motion to compel. However, the Utah Supreme Court has stated that
Rule 37(a)(4) of the Utah Rules of Civil Procedure provides that the court
may order a party to pay attorney fees to the party obtaining an order
compelling inspection of documents. The sanction is not mandatory, and is
not called for if the court finds that opposition to the motion for the order
was substantially justified.
Garrand v. Garrand. 581 P.2d 1012, 1014 (Utah 1978) (emphasis in original).
Thus, the trial curt must use its discretion to determine whether the filing of a
motion to compel, and conversely the defense of one, was substantially justified.
If the party's conduct is substantially justified, no fees should be awarded. See Id
In this case, the trial court abused that discretion by award fees to Sole Source.
The Advisory Committee notes to Federal Rule of Civil Procedure 37(a),
which contains the same standard, provide some guidance concerning what types
of motions and refusals to produce discovery are substantially justified.
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On many occasions to be sure, the dispute over discovery between the
parties is genuine, though ultimately resolved one way or the other by the
court. In such cases, the losing party is substantially justified in carrying
the matter to court.
1970 Advisory Committee Note to Federal Rule of Civil Procedure 37(a)(4). The
notes make clear that the rule is designed to give judges the authority to prevent
and redress abusive discovery practices. However, no such abuse occurred in this
case. Rather, Stewart was substantially justified in filing his Motion to Compel
and defending against Sole Source's discovery because a genuine dispute existed
concerning the discoverability of the information.
i.

Stewart's Motion to Compel

Stewart was substantially justified in filing his Motion to Compel because
the information he sought was discoverable and relevant to his Counterclaims for
an increase in the value of the stock and an accounting of Sole Source's profits
and distributions both prior to and after his "termination." Stewart propounded
discovery upon Sole Source and the Third Party Defendants in an effort to
determine, among other things, what the value of the company was and where the
assets of the company were transferred after his termination. (R. 00146-00158).
Such information was both relevant and discoverable to prove Stewart's
Counterclaims concerning the suppression of his minority stockholder rights and
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measure of damages for Sole Source's failure to adjust the price of his shares in
the company. Sole Source refused to produce the information because it claimed
that Stewart was properly terminated as a shareholder and therefore had no right to
view any such information after the date of termination.
Thus, the dispute was directly tied to a determination of the underlying
merits of Stewart's Counterclaims. It was only after the trial court granted partial
summary judgment against Stewart dismissing his Counterclaims did the
information become irrelevant and non-discoverable. Indeed, the trial court itself
recognized as such in both its ruling from the bench and its Findings of Fact and
Conclusions of Law. The Conclusions of Law include an extensive recitation of
why Stewart's claims are being dismissed and then states:
For the reasons set forth above, the Court denies Defendant's Motion to
Compel Production of Documents because it seeks discovery relating to
time periods after December 31, 1994, which items are not discoverable
given the termination of Stewart's status as shareholder on that date.
(R. 00594); see Finding of Fact and Conclusions of Law Dated December 14,
1998, f 11, attached hereto in the Addendum. Prior to this ruling, the discovery
dispute was genuine, and there was a valid basis for Stewart's discovery requests
and subsequent Motion to Compel. The motion was therefore substantially
justified, even though ultimately denied. To award attorneys fees in such a

46

circumstance is an abuse of the trial court's discretion.
ii.

Sole Source's Motion to Compel

The same is true of Stewart's defense of Sole Source's Motion to Compel.
Sole Source sought discovery of a wide range of financial information for a time
period far in excess of the covenant13 and also sought "job files for every customer
of ProLogic or Brad Stewart from the formation of ProLogic or January 1, 1994,
whichever is earlier, through December 31, 1995." (R. 00341). Stewart objected
to the requests' breadth and asked that they be narrowed. The parties negotiated to
reach a resolution, but were unable to do so. Sole Source then brought the matter
to the trial court. The first time the trial court heard the matter, it declined to rule
on it. (R. 00512). The trial court stated that it thought the parties could resolve the
matter based upon an agreement concerning customer lists. (R. 00825, p. 63) After
a rehearing on the issue, the trial court once again refrained from ruling on Sole
Source's motion as the parties had reached a partial stipulation to produce some of
13

For instance, Request No. 4 asked for Stewart's tax returns for the taxable years
1990 through the present and all of ProLogic's tax returns, despite the fact that the
covenant not to compete, which is the only claim for which such information would be
relevant, would only be applicable, if at all, for the years 1994 and 1995. (R. 00340).
The Court, after refraining from deciding the matter on two occasions, ultimately required
Stewart to produce the tax information. Another example is Sole Source's request for all
information related to the Avery Denisson Company (R. 00342), despite the fact that
Sole Source provided a written waiver of the non-compete with respect to this customer.
(R. 00048)
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the documents at issue. See Findings of Fact and Conclusions of Law Dated
December 14,1998, f 12, attached hereto in the Addendum.
The agreement between the parties concerning the customer files
acquiesced to Stewart's objections. Rather than producing all ProLogic's
(Stewart's new company) customer files as requested, the parties agreed to submit
to each other a customer list and then produce information regarding common
customers. This informal resolution was noted in the Order Granting Motion to
Compel (R. 00621). Thus, the resolution of much of the discovery dispute was
contrary to Sole Source's Motion to Compel and was, in effect, a stipulated
protective order which, had it been entered by the Court, would have effectively
been a denial of Sole Source's Motion. See Order Granting Motion to Compel (R.
00621) (noting the resolution of Request No. 9 by stipulation).
While the trial court ultimately granted the motion in part, it is clear that
Stewart's opposition to Sole Source's Motion to Compel was, at a minimum,
substantially justified. If this had been a case of discovery abuse on the part of
Stewart, the trial court would have most assuredly intervened in the first instance
and required production of the information. Instead, the trial court implicitly
recognized, on two separate occasions, that the dispute was genuine and requested
a negotiated resolution between the parties. A resolution was ultimately reached
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which addressed some of Stewart's concerns. It is irrelevant that the trial court's
decision ultimately favored Sole Source on the remaining issues, only that
Stewart's defense of the motion was substantially justified. As stated in the
Federal Advisory Committee Notes to Rule 37, the mere fact that Stewart lost part
of the Motion to Compel does not automatically mean that he should be
sanctioned. The breadth of the requests was sufficiently overbroad such that
Stewart was least justified in objecting to the discovery and defending Sole
Source's Motion to Compel.
In light of these facts, the trial court's imposition of attorney's fees as a
sanction was an abuse of discretion. Stewart's conduct was substantially justified
and imposing sanctions would simply be unjust. This Court should therefore
overturn the discovery sanction.
CONCLTJSTON
For the above state reasons, Stewart asks this Court for relief as follows:
1.

Reverse the trial court's grant of partial summary judgment and
subsequent denial of Stewart's Motion to Reconsider;

2.

Reverse the trial court's denial of Stewart's Motion to Compel
discovery of Sole Source financial information;

3.

Reverse the trial court's award of attorney's fees on both substantive
grounds and as sanctions for filing and defending against Motions to
Compel.
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DATED this _]£_ day of May, 2000.

Jeffrey L. Silvestrini
Brian F. Roberts
Attorneys for Brad Stewart
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that two true and correct copies of the
foregoing document was mailed, first class postage fully prepaid, on the //
day of May, 2000 to the following:
Matthew C. Barneck
RICHARDS, BRANDT, MILLER & NELSON
50 South Main Street, # 700
Salt Lake City, Utah 84144
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ADDENDUM

AFFTDAVTT OF BRAD STEWART

Jeffrey L. Silvestnm (Bar No. 2959)
COHNE, RAPPAPORT & SEGAL P.C.
525 East First South, Fifth Floor
P.O.Box 11008
Salt Lake City, Utah 84147-0008
Telephone (801) 532-2666
Facsimile (801) 355-1813
Attorneys for Defendants and Third Party Plaintiff
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STATE OF UTAH
—oooOooo—
SOLE SOURCE MEDIA, INC., a Utah
)
corporation,
)
Plaintiff and Counterclaim
Defendant,

)
)

AFFIDAVIT OF BRAD STEWART

)

Civil No. 950907433

)
)

Judge Glen Iwacafci- Sjrr*-^-

vs.
PROLOGIC, a Utah partnership, Defendant
and BRAD STEWART,
Defendant and Counter
Claimant,

BR,\i> SVKWAKI ,
Third-Party Plaintiff,
vs.

)
)

DONALD JUNOWICH, WILLIAM

)

MORRIS and KEVIN STITT,

)

Third-Party Defendants.

)
—oooOooo—

STATE OF UTAH

)
: ss
COUNT OF SALT LAKE )
Brad Stewart, being first duly sworn and upon oath, deposes and states as follows:
1.

I am a Defendant in this action and make this affidavit upon my personal

knowledge, except as to matters stated upon information and belief, and as to those matters, I
believe them to be true.
2.

In approximately August 1992, I formed Sole Source Media as a sole

proprietorship. Sole Source was established to serve its customers by subcontracting printing
services and project management through a network of printing vendors and suppliers.
3.

I operated Sole Source Media on my own until January 1993. At that time, Don

Junowich joined Sole Source Media and we changed the dompany to a joint venture between Don
Junowich and myself.
4.

Also in January 1993, Sole Source Media hired an employee named William Morris

to provide office management and customer service.
5.

In April 1993, Sole Source Media hired Kevin Stitt to facilitate expansion of the

business of the company.
6.

On or about July 1, 1993, Mr. Junowich and myself converted Sole Source Media

from a joint venture to a corporation. We incorporated Sole Source Media, Inc. as a Utah
corporation and elected to have it treated, for taxes purposes, as an S coiporation. Also at this
time I personally loaned $5,000.00 to William Morris and $5,000.00 to Kevin Stitt to enable them
to purchase stock in Sole Source Media, Inc. I purchased my shares in Sole Source Media for a
total of $10,000.00 and purchased 33% of the outstanding shares of the company. Mr. Junowich
2

003

invested a like an 101 n it also for 33% of tl le 01 itstanding shares :)f the cc mpai IJ \,

I c i their

$5,000.00 investments, Mr. Morris and Mr. Stitt each received a 17% interest in the company.
> li Morris and Mr. Stitt have since repaid me the $5,000.00 they borrowed from, me to purchase
stock in Sole Source Media, Inc.
7
agree

•

At the time that Sole Source Media, Inc was incorporated, all of its shareholders
*.::

^

,;• \ * i-.p,-1.- - -m ,L, uniam :i.. business

consultant. Mr. Kamdar advised us, as shareholders of Sole Source, on the development of
shareholder's agreement, employment contract, and articles of incorporation. Mr. Kamdar also

company in November 1994.
8

The shareholder's agreement of Sole Source Media, Inc., a copy of which was

attached to Plaintiffs Memorandum in Support of Motion for Partial Summary Judgment as
Exhibit 2, provided an option for the corporation to purchase the stock of a shareholder upon such
shareholder's terminati :>J: I of emplo> i: nentft:om the cor poration.
9.

In paragraph 12(b) of the shareholder's agreement, the shareholders agreed to set

an agreed value per share of $1.00. This price was to be adjusted within 60 days following the
close of each calendar year, beginning with the calendar ;; 'ear ending December 31 , 1 993, and in
the event that the shareholders and the corporation failed to either reaffirm that value or agree
i ipon a ne w v ah le that i all le \ voi ild continue in effect
10.

However, paragraph 12(a)(ii) of the shareholder's agreement provided that upon

a purchase of shares under the agreement, the purchase price would be subject to adjustment by

< 111 ' i "O l

the certified public accountant then serving the corporation to reflect material events and changes
in circumstances occurring subsequent to the date on which the agreed value was last fixed.
11.

At the time that my employment from Sole Source was purportedly terminated, Mr.

Vin Kamdar was the independent public accountant then serving the corporation.
12.

To my understanding, neither Mr. Kamdar nor any other accountant for Sole Source

Media was ever asked to adjust the value of the stock from the $1.00, as required by the purchase
agreement upon the purchase of my shares.
13.

Sole Source Media, Inc. adopted a practice of paying its shareholders quarterly

dividend distributions based upon the profits of the company. For the second quarter of 1994 I
was entitled to a quarterly dividend distribution of $78,832.96, of which $20,000.00 remains due
and owing to me.
14.

In addition to the dividend distribution, I was paid a salary as an employee of Sole

Source Corporation. In addition, I had invested $10,000.00 to purchase stock in the corporation
and I had devoted several years of my life to the success of the corporation and its predecessor,
including the joint venture which Mr. Junowich and I operated and the sole proprietorship which
I formed before that. In my opinion, the value of my shares in Sole Source Media, Inc. was far
in excess of $1.00 per share.
15.

Contrary to the Affidavits of Mr. Morris and Mr. Stitt, my recollection of the

meeting on October 27, 1994 attended by myself, Don Junowich, William Morris, and Kevin Stitt,
is that at this meeting, Don Junowich advised the other shareholders that Alane Anderson had
announced her intention to resign her employment with Sole Source. Mr. Junowich indicated that,
given Ms. Anderson's intent to resign, as she had been our primary contact with Avery Dennison
4
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Company on the C 3mmunique Pro ject that Sole Source should i esigi 1 tl le A,;very Deri! i isc :i: 1 accoi nit
and the Communique Project, and also terminate the employment of Anthony Dato as a reduction
in force.
16.

At that meeting, I indicated my resistance to Sole Source abandoning the Avery

Dennison account and the Communique Project, I indicated that I thought it would be a mistake

main contact with Avery Dennison on the Communique Project. I indicated at that meeting that
Tony Dato and I could continue with the Communique Project for Sole Source. I suggested that

prospects of Sole Source continuing with the Communique Project and why Alane Anderson was
resigning her employment. I also suggested that I would personally pay one-half of I ony Date's
salary if we kept him on as an employee of Sole Source to be the lead person/project manager with
Avery.
17.

A*

'

:i 2 7, 1994 I att ^mpted to contact Mane Anderson on

Friday, October 28 and throughout the following weekend. I was finally successful in speaking
to Alane Anderson by telephone on Monday, October 3.1 1994

In my conversation with Ms.

Anderson, I denied that I had suggested that her emploj ment be tei minated

I learned, tiial Don

Junowich had told her that I had agreed to terminate her, and as part of my agreement I had
SUP

.: i»

'

I

learned that Alane Anderson had not announced her resignation with Sole Source to Don
Junowich, and that she did not understand why her employment with Sole Source was being

oinfii;

been advised by Don Junowich that her employment had been terminated on my recommendation.
18.

Contrary to what is stated in paragraph 5 of the Affidavit of Mr. Stitt, I did not

indicate to the other shareholders during the meeting on October 27 that if Sole Source was not
interested in pursuing Communique, I would be interested in pursuing it on my own. Any such
conclusion came several days after this meeting.
19.

On Monday, October 31, 1994, I advised William Morris and Kevin Stitt of my

conversation with Alane Anderson. We immediately made a conference call with Alane Anderson
from Sole Source's offices in Salt Lake City to Alane Anderson in California.

In that

conversation, Alane reaffirmed what I had earlier learned that she had not announced her intent
to resign her employment, that Don Junowich had told her that her employment had been
terminated with the agreement of Brad Stewart, and that she was still interested in working for
Sole Source and continuing with the Communique Project for Avery Dennison.
20.

During the week of October 31,1997,1 do not remember the exact date, I contacted

Dennis Daniels with Avery Dennison. I advised Mr. Daniels of the developments at Sole Source
and I learned that Avery Dennison was not interested in dealing with Sole Source on the
Communique Project so long as Don Junowich was in control of Sole Source. I communicated
this information to Mr. Morris and Mr. Stitt. That is probably what they are referring to when
Mr. Morris states in paragraph 6 of his Affidavit that I advised that I could no longer work with
Junowich. I did not suggest that we terminate Junowich. I merely informed Mr. Morris and Mr.
Stitt some time after October 31, and after my conversation with Mr. Daniels, that Avery
Dennison did not wish to work with Junowich, given what had transpired at Sole Source from and
after October 27, 1994.
6
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21.

A fter October 31 1994. follow ing n i\ coi lversations witl i ' lane ; \ ndei soi I and

Dennis Daniels with Avery Dennison, I did advise Mr. Morris and Mr. Siitt that I believed that
the Avery Dennison account and the Communique Project was worthwhile and I believed that Sole
Source should continue to pursue it. I suggested that if \^ er> Den nison v •- ^ - •* "••

•

k

with Sole Source because of Mr. Junowich's position with Sole Source, that perhaps a new
companyr could be sti i ict i n ed * I: lich coi Ud be a pai t of Sole Source that I would agree to manage
so that we could continue to enjoy the benefit of all of the work and expense that Sole Source had
devoted to the Communique Project. At this time I had not decided to open a new business apart
from Sole Source, except as par t of Sc k Soi ii ce's bi isiness.
22.

I never told Mr. Morris or Mr. Stitt that I could not work with Junowich until after

I found out that \li: Junowich had lied to us about Alane Anderson's purported resignation. After
I learned that Mr. Junowich had lied to the other shareholders of Sole Source by telling iis that she
had resigned when she had not, and then telling her that I had suggested that she be fired, I did
not \\ ant to ' vork * ith I" /li: Ii mou ich
23.

Mr. Morris and Mr. Stitt told me in response to my proposal that Sole Source form

a separate company or division to handle the Avery project, that they would not be able approve
any such thing without flit" rntisnnt uf Mi luiiow u li and tin 't dunhii il ihai lie wmild i:n .iluiu1 w itfi
such a proposal.
24.

Tin" iicM tliiii!' that happeru

* -• .

.

>mmunication was I was

invited to a gathering of Mr. Morris and Mr. Stitt, and Mr. Junowich was contacted by telephone.
This is the meeting wherein I was purportedly fired.

on:.? 8 8

25.

The November 4, 1994 meeting was called without prior notice and I was never

advised that the purpose of the meeting was to terminate my position as an officer or director of
the corporation, or my employment with the corporation. I did not agree that a meeting could be
held to consider these issues.
26.

I did not abstain from the vote to terminate my position as an officer and director

of the corporation. To the contrary, I voted against termination of my role as an officer and
director of Sole Source. The Minutes of the corporation which were attached were apparently
drafted by either Mr. Morris, Mr. Stitt, or Mr. Junowich, and they are incorrect.
27.

To my knowledge and understanding no one has ever asked Vin Kamdar or any

other certified public accountant to make an assessment of the value of my shares in Sole Source.
I was never offered anything more than $300.00 for my substantial investment in the corporation
which I helped form and devoted a substantial portion of my labors to during 1993 through 1994.
DATED thisQr&iy

of March, 1998.

Brad Stewart
Subscribed and sworn to before me on t h i s e ^ ^ day of March, 1997.
NOTARY PUBLIC

DEBBIE ANDERSON
525 East 100 South #500
Salt laka City, Utah 84102
My Commtasion Expire*
Octobtr 12,1999
STATE OF UTAH

rfotaryPuMic

^ ^
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I am a member of and/or employed in the law firm of
COHNE, RAPPAPO*

-

525 East First South, Suite 500, P.O. Box 11008, Salt

Lake €4ty, Utah 84147-0008, and that in said capacity, I caused a true and correct copy of the
foregoing to be mailed, postage prepaid, to the person(s) named below:
Matthew C. Barneck
RICHARDS, BRANDT, MILLER & NELSON
50 South Main Street, # 700
Salt Lake City, Utah 84144

cJ7

on this ^ v /day of March, 1998.
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SHAREHC.JERS AGREEMENT OF
*

SHAREHOLDERS AGREEMENT
OF
SOLE SOURCE MEDIA, INC.

THIS SHAREHOLDERS AGREEMENT (the "Agreement") is made as of
the first day of July, 1993, by and among Sole Source Media, Inc.,
a Utah corporation (the "Corporation") , Donald Junowich, Brad
Stewart, Kevin Stitt and William Morris
(collectively the
"Shareholders"); collectively referred to as the "Parties", or
individually, a "Party".
WHEREAS, the Corporation has an authorized capital stock
consisting of 10,000 shares of common stock, no par value (the
"Shares");
WHEREAS, the Shareholders are the legal and beneficial owners
of all of the issued and outstanding Shares of stock, consisting of
1,000 Shares;
WHEREAS, the Parties believe that it is in the best interests
of the Corporation and the Shareholders to establish certain
agreements concerning governance of the Corporation, to make
provision for the future disposition of the Shares and other
matters relating to the Shares.
NOW, THEREFORE, in consideration of the mutual promises
hereinafter contained, the sufficiency of which is hereby
acknowledged, it is agreed as follows:
1.

Definitions.

For purposes of this Agreement:

(a) The "Board of Directors" shall mean all Directors of
the Corporation then constituting the Board of Directors of the
Corporation.
(b) The term "Corporation
Revised Business Corporation Act.

Act" shall mean the

Utah

(c) The term "Director" means any person acting now or
in the future as a director of the Corporation.

1

AHQCC

(d) The term "Future Shareholder" includes any person or
entity obtaining ownership of any shares.
(e) The term "Shares" means shares of the common stock
of the Corporation presently outstanding and all shares of common
stock of the Corporation which may hereafter be issued by the
Corporation.
(f) The term "Shareholders" includes the person or
entities named in the caption of this Agreement.
2.
Term. The "Term" of this Agreement shall be for three
years (3) years, unless earlier terminated or extended by the
unanimous written consent of the Corporation, the Shareholders and
any Future Shareholder who becomes bound by the terms of this
Agreement as provided below. Notwithstanding, the provision set
forth herein shall remain in full force and effect for so long as
any Shares remain issued and outstanding and owned by more than one
Shareholder or the direct or subsequent transferee of a
Shareholder.
3.
Distributions to Shareholders. During the Term of this
Agreement, the Shareholders agree that distributions of profits of
the Corporation shall be in the following percentages, regardless
of whether such percentages are in proportion to the actual
percentage of ownership of Shares:
1

Distribution {LcJ\

Shareholder

1 Donald Junowich

31 Percent

[J Brad Stewart

31 Percent

3"2 "^

|| Kevin Stitt

15 Percent

\1%

1 William Morris

15 Percent

The ^remaining eighfc, percent\ (8%) shall be set w aside to
appropriated by the Board\of Directors for corporate purposes as
deemed necessary, but in no event snail such profits be\carried
the books of the Corporation for a period in excess of 75 days
required and governed by applicable m . s . regulations. \

||

be
is
on
as

4.
Directors.
During the Term of this Agreement, the
following individuals shall serve as Directors of the Corporation,
and shall not be removed and new Directors shall not be elected,
without the unanimous vote of the Shareholders of the Corporation:

2

Directors
Donald Junowich
Brad Stewart
Kevin Stitt
William Morris
5.
Officers,
During the Term of this Agreement, the
following individuals shall serve in the offices stated next to
their name, and shall not be removed by the Board of Directors and
new officers shall not be elected or appointed unless with the
unanimous vote of the Board of Directors and the Shareholders:

1

Name

Title

1 Donald Junowich

President

||

II Brad Stewart

Vice President

||

H Kevin Stitt

Secretary

||

Treasurer

J

William Morris
l

6.
Dissolution of the Corporation. The . Corporation shall
automatically dissolve on June 30, 1996,. unless extended by a
majority vote of holders of the issued stock at a duly called
meeting of the Corporation.
7.
Scope of Agreement.
This Agreement shall only be
enforceable against and with respect to the Corporation, the
Shareholders and Future Shareholders who specifically agree to be
bound by the terms of this Agreement in writing at the time of such
Future Shareholders7 acquisition of Shares.
8.

Compliance with the Securities Act.

(a) Each Shareholder agrees that he or she will not
sell, transfer, distribute or otherwise dispose of any of the
Shares except (i) pursuant to an effective registration statement
under the Securities Act of 1933 (the "Act") as then in effect
covering such Shares and such proposed disposition or (ii) upon
first furnishing to the Corporation an opinion of counsel
satisfactory to the Corporation stating that the proposed sale,
transfer, distribution or other disposition is not in violation of
the registration requirements of the Act and providing such
undertakings and agreements with the Corporation by the proposed
transferee as the Corporation may reasonably require to insure
continued compliance with the Act.

3

(b) Each Shareholder acknowledges that his or her Shares
are restricted securities that are unregistered, and that he or she
must hold them indefinitely unless they are subsequently registered
under the Act or an exemption from such registration is available;
and that the Corporation is under no obligation to register the
Shares or to comply with any such exemption.
9.

Restriction on Lifetime Transfer of Shares.

(a) Before any of the Shares may be sold or transferred,
including transfer by operation of law and by pledgees or holders
of other security interests desiring to exercise a power of sale,
the holder of such Shares proposing such sale or transfer (the
"Transferor") shall first give written notice thereof to the
Corporation and each other Shareholder, stating the proposed
transferee, the number of Shares proposed to be transferred, the
purchase price, if any, and the terms of the proposed transaction.
The Corporation shall thereupon have the option, but not the
obligation, to acquire some or all of the Shares proposed to be
transferred for the purchase price provided in Section 18 (the
"Purchase Price"). Within thirty (30) days after the giving of
such notice by the Transferor, the Corporation shall give written
notice to the Transferor and to the other Shareholders stating
whether or not it elects to exercise the option to purchase, the
number of Shares, if any, it elects to purchase and a date and time
(the "Closing Date") for consummation of the purchase which Closing
Date shall not be less than sixty (60) or more than ninety (90)
days after the giving of such notice. Failure by the Corporation
to give such notice within such time period shall be deemed an
election by the Corporation not to exercise such option.
The
Transferor shall not be entitled to vote, either as a stockholder
or director, in connection with the decision of the Corporation
whether to exercise its option to purchase his or her Shares;
provided, that if his or her vote is required for valid corporate
action, the Transferor shall vote in accordance with the decision
of the majority of the other directors or Shareholders.
(b) If the Corporation fails to exercise such option
with respect to all of the Shares proposed to be transferred, each
Shareholder (other than the Transferor) shall thereupon have the
option, but not the obligation, to purchase for the Purchase Price
that portion of all of the Shares proposed to be transferred as to
which the Corporation has not exercised its option in proportion to
the Shareholder's then ownership of Shares. Within forty-five (45)
days after the giving of the notice provided in subsection (a)
hereof by the Transferor, each other Shareholder shall give written
notice to the Transferor, the other Shareholders and the
Corporation stating whether or hot he or she elects to exercise his
or her option, the umber of Shares, if any, which he or she elects
to purchase, and a date and time (the "Closing Date") for
consummation of the purchase not less than thirty (30) or more than
sixty (60) days after the giving of such notice. Such Closing Date
4

shall be the same date as the Closing Date selected by the
Corporation if it has exercised its option provided in subsection
(a) . If any Shareholder elects not to exercise his or her option
with respect to some or all of the Shares which he or she is
entitled to purchase, each of the other Shareholders may elect to
purchase such Shares in the manner provided in this subsection.
Failure by any Shareholder to give such notice with such time
period shall be deemed an election by the Shareholder not to
exercise his or her option.
(c) Notwithstanding anything herein to the contrary, the
Transferor shall in no event be required to sell hereunder less
than all of the Shares proposed to be transferred in accordance
with his or her notice under subsection (a).
(d) If all of the Shares offered hereunder are not
purchased within the respective time periods stated above, the
Transferor may transfer such Shares at any time during the 3 0-day
period after the termination of the applicable time period, but
only upon the terms and to the transferee stated in his or her
notice under subsection (a) . After such Shares are so transferred,
or if the transfer is not consummated within such period, the
Shares shall again become subject to the terms of this Agreement.
10.

Corporations Option to Purchase Shares.

(a) In the event of the termination of employment of a
Shareholder with the Corporation for any reason other than death
(provided, that in connection with the termination, there is no
bona fide offer to purchase under Section 9) , the Corporation shall
have the option to purchase all of the Shares owned by such
Shareholder at his or her termination of employment, at the
Purchase Price. If the option is exercised by the Corporation, the
purchase by the Corporation shall be consummated within ninety (90)
days after the Shareholders termination of employment.
(b) The Corporation shall pay fifteen percent (15%) of
the Purchase Price at the time of closing the sale and the balance
in ten (10) equal annual installments of principal commencing on
the first anniversary of the closing with interest on the unpaid
principal balance at ten percent (10%) per annum. Prepayment in
whole or in part without penalty may be made at any time. In the
event that the Corporation is in default in the payment of any
installment of principal or interest, the principal balance and all
accrued interest shall become immediately due and payable at the
option of the payee. In the event that legally available funds are
insufficient to pay any installment, the Corporation shall take
such
reasonable
action,
including
without
limitation
a
recapitalization or revaluation of assets, as may be legally
permissible to create sufficient available funds for such payment.
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(c) The certificates for the Shares purchased by the
Corporation shall be held by the Shareholder as security for the
payment of the Purchase Price, and such certificates shall be
delivered to the Corporation, duly endorsed, concurrently with the
payment of the last installment of Purchase Price.
Shares
purchased by the Corporation shall not be considered outstanding or
entitled to vote so long as the Corporation is not in default
hereunder.
(d) Until the entire Purchase Price for all Shares
purchased by the Corporation has been paid in full, the Corporation
shall not:
(1) pay any dividend or make any distribution with
respect to Shares outside the ordinary course of business; (2)
purchase, redeem or otherwise reacquire any Shares other than
pursuant to this Agreement; or (3) take any other action outside
the ordinary course of business which may reasonably be expected to
increase the risk of nonpayment of the unpaid balance of the
Purchase Price.
11.

Corporations Obligation to Purchase Shares,

(a) In the event of the death of a Shareholder, the
Corporation shall purchase and the estate of the deceased
Shareholder shall sell all Shares owned by such Shareholder at his
or her death, at the Purchase Price.
The purchase by the
Corporation shall be consummated within thirty (30) days after the
appointment of the Shareholder's legal representative.
The
Corporation's obligation to purchase Shares hereunder shall remain
in effect notwithstanding any transfer of the Shares by a
Shareholder or any subsequent stockholder. To fund the obligation
of the Corporation to purchase Shares owned by a deceased
Shareholder, the Corporation intends to purchase and maintain in
effect one or more insurance policies on the life of each
Shareholder which name the Corporation as beneficiary.
(b) With respect to Shares purchased by the Corporation
under this Section, the Corporation shall pay any proceeds of life
insurance policies on the life of the deceased Shareholder received
by the Corporation to the estate (or trust established by the
Shareholder and designated by the Shareholder in a written notice
delivered to the Corporation during his or her lifetime identifying
the trust as the entity to receive such payments) of the deceased
Shareholder to the extent of the Purchase Price.
The excess
insurance proceeds, if any, shall be the property of the
Corporation.
After payment of the insurance proceeds, the
Corporation may elect to pay the unpaid balance, if any, of the
Purchase Price in installments in accordance with the following
term:
(i)
The Corporation shall pay fifteen percent
(15%) of the unpaid balance of Purchase Price at the time of
closing the sale and the balance in five (5) equal annual
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installments of principal commencing on the first anniversary of
the closing with interest on the unpaid principal balance at ten
percent (10%) per annum. Prepayment in whole or in part without
penalty may be made at any time. In the event that the Corporation
is in default int he payment of any installment of principal or
interest, the principal balance and all accrued interests shall
become immediately due and payable at the option of the payee. In
the event that legally available funds are insufficient to pay any
installment, the corporation shall take such reasonable action,
including without limitation a recapitalization or revaluation of
assets, as may be legally permissible to create sufficient
available funds for such payment.
(ii) The certificates for the Shares purchased by
the Corporation shall be held by the estate of the deceased
Shareholder as security for the payment of the Purchase Price, and
such certificates shall be delivered to the Corporation, duly
endorsed, concurrently with the payment of the last installment of
Purchase Price. Shares purchased by the Corporation shall not be
considered outstanding or entitled to vote so long as the
Corporation is not in default hereunder.
(iii) Until the entire Purchase Price for all Shares
purchased by the Corporation has been paid in full, the Corporation
shall not: (1) pay any dividend or make any distribution with
respect to Shares outside the ordinary course of business; (2)
purchase, redeem or otherwise reacquire any Shares other than
pursuant to this Agreement; or (3) take any other action outside
the ordinary course of business which may reasonably be expected to
increase the risk of nonpayment of the unpaid balance of the
Purchase Price.
12.

The Purchase Price.
(a)

The Purchase Price shall be determined as follows:

(i)
In the case of a proposed sale or transfer
under Section 15 to a third party in a bona fide transaction for
fair value, payable in cash or the equivalent currently or in
future installments, the Purchase Price for such Shares shall be
the value offered by such th;Lrd party payable upon the same terms.
(ii) ' In all other cases, including without
limitation a proposed transfer or the disposition not constituting
a sale described in subsection (a) (i), <the Purchase Price shall be
the "agpreed value" determined in accordance with subsection (b)
subject' to adjustment by the independent certified public
accountant then serving the Corporation to reflect material events
and changes in circumstances occurring subsequent to the date on
which the agreed value was last fixed.
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(b) Until changed as provided hereafter, the "agreed
value" per Share as of the da^^o^ w t^^ r ^gr^^ent is one Dollar
^rJ^)S
This price has been agreed-upon by^tlie^Corporation^and"* the
'•^Shareholders as representing the fair value per Share. Within
sixty (60) days following the close of each calendar year of the
Corporation, beginning with the calendar year ending December 31,
1993, or more frequently as they may determine, the stockholders
and the Corporation shall in a writing signed by all of them
reaffirm the agreed value or agree upon a new value. In the event
that the stockholders and the Corporation fail either to reaffirm
the value per Share or agree upon a new value as of the end of any
fiscal year, the agreed value most recently fixed shall, subject to
adjustment pursuant to subsection (a), continue in effect for all
purposes.
13. Subchapter S Provisions.
The Corporation and each
Shareholder covenant and agree not to do any act or fail to do any
act, the commission or omission of which would voluntarily or
involuntarily cause the termination of the election of the
Corporation and the Shareholders under and pursuant to Subchapter
S (Sections 13 61 through 1379 inclusive) of the Internal Revenue
Code, of 198 6, as amended. In the event of the violation of any
provision of this Section by the Corporation or any Shareholder,
the Shareholder who authorizes or causes such violation (whether in
his or her capacity as a stockholder, director, officer, employee
or agent for the Corporation or otherwise) shall be liable to the
Corporation and to the other stockholders for any damages,
liabilities or costs resulting directly or indirectly therefrom,
including, without limitation, any additional Federal income tax
liability of the other stockholders for any taxable year of such
other stockholders during which the Corporation's fiscal year ends
and the Corporation could have otherwise had an effective election
under Subchapter S; provided, however that no stockholder shall be
so liable if such stockholder acted in good faith and belief and
upon the advice of tax counsel that termination of the election
would not be caused thereby? and provided, further, that any
additional Federal income tax liability of other stockholders
resulting directly or indirectly from a violation of any provision
of this Section shall be computed by the independent certified
public accountant then servicing the Corporation and shall be
conclusive and binding upon all Parties for all purposes and in all
respects.
14. Legend; Transfers of Record. Upon execution of this
Agreement the certificates representing Shares of the Corporation
shall be surrendered to the Corporation and endorsed as follows:
"The Shares of Common Stock of Sole Source
Media, Inc., a Utah corporation represented by
this
certificate
are
subject
to
the
restrictions and options stated in, and are
transferable only upon compliance with, the
8
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provisions of an Agreement dated July 1, 1993,
by and among the various Shareholders and Sole
Source Media, Inc., a Utah corporation, a copy
of which is on file in the office of the
Secretary of Utah and will be supplied to any
Shareholder upon five (5) days prior written
notice, postage prepaid."
After endorsement, the certificates shall be returned to the
Shareholders who shall, subject to the terms of this Agreement, be
entitled to exercise all rights of ownership of such Shares. All
certificates representing Shares of the Corporation from the date
hereof until the termination of the restrictions imposed by this
Agreement with respect to such Shares shall bear the same
endorsement. No Shares shall be transferred on the books of the
Corporation except upon compliance with the restrictions on
transfer contained in this Agreement.
15. Specific Performance> The Parties hereby declare that it
is impossible to measure in money the damages which will accrue to
a Party by reason of failure to perform any of the obligations of
or under this Agreement. Therefore, if any Party or the executor,
administrator or other legal representative of a deceased
Shareholder's estate shall institute any action or proceeding to
enforce the provisions hereof, any person
(including
the
Corporation) against whom such action or proceeding is brought
hereby waives the claim or defense therein that such Party or such
legal representatives has or have an adequate remedy at law, and
such person shall not urge in any such action or proceeding the
claim or defense that such remedy at law exists.
16.

Miscellaneous.

(a) Any notice hereunder shall be personally delivered
or mailed by registered or certified mail, postage prepaid, and
addressed to any Shareholder at his address as appearing in the
records of the Corporation and to the Corporation at its principal
office, or at such other address as may be specified by a Party to
the other Parties by notice given in the manner herein provided.
(b) No waiver by a Party hereto of a breach of any
provision of this Agreement shall be deemed to be a waiver of any
preceding or subsequent breach of the same or any other provision
hereof.
(c) This Agreement shall be governed by the laws of the
State of Utah; it sets forth the entire Agreement among the Parties
concerning the subject matter hereof and supersedes all prior
agreements and understandings relating to the subject matter
hereof; and any amendment or modification hereof will be effective
only if in writing and signed by the Parties affected thereby.
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(d) This Agreement shall bind and benefit the Parties
and their respective successors and legal representatives.
IN WITNESS WHEREOF, the Parties have executed this Agreement
on the date first above written.
SOLE SOURCE MEDIA, INC.

By

Donald Junowich

Its

President

ATT:

Secretary

Kevin Stitt
William Morris
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EXHIBIT C

00376

NOTICE OF EXERCISE OF OPTION
AND SHAREHOLDERS ACTION

December 5, 1994

Certified Mail

Brad Stewart
[Address in Company's records]
Provo, UT
Whereas shareholders of Sole Source Media, Inc. (the "Corporation") met on November
4, 1994, at which meeting you and all other shareholders were present, and shareholders owning
a majority of the total outstanding shares voted to terminate your employment as of November 4,
1994, pursuant to Section 9e of that certain Employment Contract by and between you and the
Corporation, dated December 1, 1993, and
Whereas a majority of the shareholders have consented to the adoption of a resolution for
the Corporation to exercise its option to purchase all Three Hundred Thirty (330) of your
outstanding shares of the Corporation (a copy of the resolution is attached as Exhibit A to this
notice), pursuant to Paragraph 10(a) of that certain Shareholders Agreement (the "Agreement")
dated July 1, 1993, by and among the Corporation, Donald Junowich, Brad Stewart, Kevin Stitt
and William Morris, at the agreed Purchase Price of ONE DOLLAR ($1.00) per share, or a total
of THREE HUNDRED THIRTY DOLLARS ($330.00) as provided in Paragraph 12 of the
Agreement,
Therefore, the Corporation hereby gives you notice of the resolution and action by the
shareholders, and also hereby gives you notice of its exercise of the option to purchase your
shares pursuant to the terms of the Agreement. You are therefore instructed to deliver the shares
to the Corporation, duly endorsed, no later than December 31, 1994, at which time the
Corporation will tender payment in full, pursuant to Paragraph 10(c) of the Agreement.
SOLE SOURCE MEDIA, INC.

slsrc.not
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FILED DISTRICT COURT
Third Judicial District

GARY L. JOHNSON [A4353]
MATTHEW C. BARNECK [A5249]
RICHARDS, BRANDT, MILLER & NELSON
Attorneys for Plaintiff, Counterclaim Defendant,
and Third-Party Defendants
Key Bank Tower, Seventh Floor
50 South Main Street
P.O. Box 2465
Salt Lake City, Utah 84110-2465
Telephone: (801) 531-2000
Fax No.: (801) 532-5506

DEC 1 * 1398
SALT UKE COUNTY

A i>^

\U
Deputy Clef k

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
SOLE SOURCE MEDIA, INC., a Utah
Corporation, Plaintiff and Counterclaim
Defendant,
FINDINGS OF FACT
AND
CONCLUSIONS OF LAW

vs.
PROLOGIC, INC., a Utah Corporation,
Defendant, and BRAD STEWART,
Defendant and Counterclaimant,

BRAD STEWART,
Third-Party Plaintiff,
Civil No. 950907433
vs.
DONALD JUNOWICH, WILLIAM
MORRIS and KEVIN STITT,

Judge William W. Barrett

Third-Party Defendants.
This matter came before the Court as previously scheduled on July 1, 1998, on
Plaintiffs Motion for Partial Summary Judgment ("MPSJ"), before the Honorable William W.

Barrett of the Third Judicial District Court at 450 South State Street, Courtroom W35, Salt Lake
City, Utah. The Plaintiff was present through its officers William Morris and Kevin Stitt and was
represented by its counsel Matthew C. Barneck of Richards, Brandt, Miller & Nelson. The
Defendant Brad Stewart was present and represented by his counsel Jeffrey L. Silvestrini, Esq. of
Cohne, Rappaport & Segal.
The Court issued its ruling on the Plaintiffs MPS J on September 2, 1998 (the
"Ruling"), and subsequently entered Findings of Fact and Conclusions of Law and Judgment
consistent with its Ruling on October 13, 1998. However, because the Court signed those
documents without reviewing the Defendant's Objection to Proposed Findings of Fact and
Conclusions of Law dated October 2, 1998, the Defendant then filed a Motion to Vacate Findings
of Fact and Conclusions of Law and Judgment dated October 19, 1998. Accordingly, the Court
entered an Order Vacating Findings of Fact and Conclusions of Law and Judgment dated
November 9, 1998.
The Ruling only disposed of Plaintiffs MPS J and did not rule upon three (3)
outstanding discovery Motions which were also briefed and argued at the same time as the Plaintiffs
MPS J. Those Motions include Defendant's Motion to Compel Production of Documents, Plaintiffs
Motion for Protective Order, and Plaintiffs Motion to Compel Production of Documents. Because
the parties could not agree upon a resolution of those Motions following the Court's Ruling on the
MPS J, Plaintiff filed a Request for Further Ruling dated October 19, 1998, seeking the Court's
ruling on those discovery Motions.
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Defendant thenfileda Motion for New Trial/Reconsideration of Summary Judgment
dated October 23, 1998 asking the Court to reconsider its Ruling on Plaintiffs MPSJ. That Motion
was fully briefed with a Memorandum in Opposition from the Plaintiff and a Reply Memorandum
from the Defendant.
On Tuesday, November 17, 1998, the Court held a further hearing to consider
(1) Defendant's Motion for New Trial/Reconsideration and (2) Plaintiff's Request for Further
Ruling. The Plaintiff was again present through its officers William Morris and Kevin Stitt and was
represented by its counsel of record Matthew C. Barneck of RICHARDS, BRANDT, MILLER &
NELSON. The Defendant Brad Stewart was represented by his counsel Jeffrey L. Silvestrini of
COHNE, RAPPAPORT & SEGAL. The Court has received and reviewed the memoranda of the
parties and heard oral argument on all pending matters, and now enters the following Findings of
Fact and Conclusions of Law:
FINDINGS OF FACT
1.

Plaintiff Sole Source Media, Inc. ("Sole Source") was a Utah corporation

which conducted business as a graphics management company, in which Donald Junowich
("Junowich"), William Morris ("Morris"), Kevin Stitt ("Stitt"), and Brad Stewart ("Stewart")
were shareholders. Sole Source dissolved automatically by the terms of its articles of incorporation
on June 30, 1996.
2.

Stewart also was an officer and director of Sole Source.
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3.

All the shareholders, including Stewart, signed a Shareholders Agreement

dated July 1, 1993 (the "Shareholders Agreement"). Paragraph 10(a) of the Shareholders
Agreement gave Sole Source the option to re-purchase all of Stewart's shares in the event his
employment was terminated "for any reason other than death . . .." (Shareholders Agreement,
1110(a.)
4.

Stewart also entered an employment contract dated December 1, 1993 (the

"Employment Contract"), which provided that "Employee shall not, during the term hereof, be
interested directly or indirectly, in any manner, [as a] partner, officer, stockholder, advisor,
employee or in any other capacity in any other business of the type an [sic] character of business
engaged in by Employer, or any allied trade . . .." (Employment Contract, % 5.)
5.

Paragraph 9.e. of the Employment Contract provides that it may be terminated

upon the employee's breach of the agreement. Paragraph 9.d. of the Employment Contract also
provides that it "may be terminated by Employer on thirty (30) days written notice to Employee."
(Employment Contract, ^ 9.)
6.

In August 1994, Sole Source was notified by the Avery-Denison Company

("Avery") that Avery would hire Sole Source to be manager for a significant project known as
"Communique." At a subsequent meeting of the Sole Source shareholders on October 27, 1994,
however, the shareholders discussed discontinuing the Communique project. "Stewart stated that
if Sole Source did resign the Avery Project, he might be interested in pursuing it individually."
(Counterclaim and Third-Party Complaint,fflf23-25.) Stewart later informed Morris and Stitt that
4
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the Avery Project was worthwhile and should be pursued by Sole Source. Stewart said that if Avery
was unwilling to work with Junowich, a new company might be structured alongside Sole Source
in order to facilitate the project. (Stewart Aif.,fflf21-24.)
7.

On November 4, 1994, a Sole Source shareholders meeting was held to

consider terminating Stewart. Stewart did not object to the meeting being held. Although it is
disputed whether Stewart abstained or voted against the proposal, it is undisputed that Junowich,
Morris, and Stitt each voted to terminate Stewart's employment.
8.

Stewart now owns and operates Defendant Prologic, Inc., which was

established in December 1994 as a competitor of Sole Source.
9.

On November 4, 1994, Junowich, Morris, and Stitt each signed a notice "to

all Sole Source media employees" announcing the termination of Brad Stewart (the "Termination
Notice").

On the same date, Morris signed a "Separation Agreement" (the "Separation

Agreement") which recited that Stewart had been terminated as an employee of Sole Source, and
provided certain severance benefits including one month's salary and continued use of a corporate
automobile. Stewart acknowledges receiving the Termination Notice on or about November 4,
1994. (Affidavit of Brad Stewart, U 4.) In a memorandum from Stewart to the Sole Source
shareholders dated December 12, 1994 (the "Stewart Memorandum"), Stewart acknowledged "my
termination from Sole Source."
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10.

On November 7, 1994, Sole Source shareholders Morris and Stitt signed an

agreement (the "Waiver Agreement") with Stewart waiving the non-compete provision of the
Employment Contract with respect to Avery. The stated intent of the Waiver Agreement to allow
Stewart to pursue the Avery business without violating the Employment Contract.
11.

On December 5,1994, Sole Source sent to Stewart by certified mail a "Notice

of Exercise of Option and Shareholders Action" (the "Option Notice") which notified Stewart that
Sole Source was exercising its option to purchase Stewart's shares pursuant to the Shareholders
Agreement. The Option Notice also tendered the purchase price of one dollar per share or a total
of $330.00. The Option Notice instructed Stewart to deliver the shares to Sole Source duly endorsed
no later than December 31, 1994, at which time Sole Source would tender paiyment in full. Stewart
received the Option Notice and tender of purchase price but has failed and refused to surrender the
shares. (Counterclaim and Third-Party Complaint, ^ 63.) By the Stewart Memorandum, Stewart
rejected the tendered purchase price.
12.

The Shareholders Agreement states the purchase price to be paid upon

exercise of the repurchase option. Paragraph 12(a)(ii) provides that:
the Purchase Price shall be the "agreed value" determined in
accordance with subsection (b) subject to adjustment by the
independent certified public accountant then serving the Corporation
to reflect material events and changes in circumstances occurring
subsequent to the date on which the agreed value was last fixed.
(Shareholders Agreement, fl 12(a).)
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13.

Paragraph 12(b) provides that "the 'agreed value' per share as of the date of

this Agreement is one dollar ($1). This price has been agreed upon by the Corporation and the
Shareholders as representing the fair value per Share." (Shareholders Agreement, ^ 12(b).)
14.

Paragraph 12(b) also provides that within sixty (60) days following the close

of a calendar year:
the stockholders and the Corporation shall in a writing signed by all
of them reaffirm the agreed value or agree upon a new value. In the
event that the stockholders and the Corporation fail either to reaffirm
the value per Share or agree upon a new value as of the end of any
fiscal year, the agreed value most recently fixed shall, subject to
adjustment pursuant to subsection (a), continue in effect for all
purposes.
(Shareholders Agreement, H 12(b).)
15.

The agreed value was never adjusted by any independent certified public

accountant serving the Corporation, and neither Stewart, Junowich, Morris, nor Stitt requested such
an adjustment in the ordinary course of business. In the Stewart Memorandum, among other things,
Stewart suggested that the shares of the corporation be revalued.

However, the Stewart

memorandum was sent after his termination. No revaluation of the shares was undertaken based
upon Stewart's suggestion or for any other reason.
16.

The shareholders and Sole Source did not agree in writing or otherwise to

reaffirm the agreed value per share or establish a new value, as provided for in paragraph 12(b) of
the Shareholders Agreement.
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17.

The Affidavits of William Morris and Kevin Stitt submitted with Plaintiffs

MPSJ establish that, when Sole Source was formed as a corporation, the shareholders set the agreed
value at $1.00 per share in order to discourage a shareholder from leaving and starting a competing
business. No other extrinsic evidence was submitted by any party bearing upon the interpretation
of paragraph 12 of the Shareholders Agreement.
18.

At the hearing on November 17, 1998, the parties stipulated to a partial

resolution of Plaintiffs Motion to Compel Production of Documents. The parties agreed that
pursuant to Request No. 9 of Plaintiffs Request for Production of Documents, the parties will
engage in a comparison of customer lists to determine if Stewart serviced any other customers
following his termination in violation of his employment contract with Sole Source. If any such
customers are identified, the Defendant Stewart agreed to produce documentation relating to his
work for those customers including any financial information relating to earnings from those
customers. All other issues in Plaintiffs Motion to Compel Production of Documents were
reserved.
CONCLUSIONS OF LAW
Based upon the foregoing Findings of Fact, the Court now makes the following
Conclusions of Law.
1.

Sole Source properly terminated Stewart's employment under paragraph 9.e.

because Stewart breached the employment contract by announcing his desire to pursue the Avery
business. A majority of Sole Source shareholders voted at the November 4, 1994 shareholders
meeting to terminate Stewart's employment. A unanimous decision was not required to terminate
Stewart's employment under the Employment Contract.
8
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2.

Sole Source and Stewart subsequently entered the Waiver Agreement on

November 7, 1994 allowing Stewart to pursue the Avery contract, which was based upon Stewart's
termination three (3) days earlier. Moreover, Stewart acknowledged in the Waiver Agreement that
he would be pursuing the Avery Business under a "new company, yet un-named."
3.

By attending and participating in the November 4, 1994 shareholders meeting,

Stewart waived any right to object to the meeting being held.
4.

Sole Source also properly terminated Stewart's employment under paragraph

9.d. of the Employment Contract. Sole Source gave Stewart the functional equivalent of thirty (30)
days notice by giving him one month salary as a severance benefit and continued use of the
corporate vehicle, as provided in the Separation Agreement. Therefore, Sole Source substantially
complied with paragraph 9.d. of the Employment Contract.
5.

Sole Source properly exercised its repurchase option under the Shareholders

Agreement by the Option Notice which Stewart received and to which he responded. The purchase
price Sole Source tendered was proper under the Shareholders Agreement. The agreed value under
the Shareholders Agreement remained at one dollar ($1.00) per share as of December 1994.
6.

Neither Sole Source nor its shareholders requested an independent certified

public accountant to adjust the agreed value, nor were they required to do so under the Shareholders
Agreement. The language "subject to adjustment" as contained in Paragraphs 12(a)(ii) and 12(b)
of the Shareholders Agreement was permissive in nature and not mandatory, such that neither Sole
Source nor its shareholders were required to engage a certified public accountant to adjust the agreed
value per share.
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7.

Additionally, neither Sole Source nor its shareholders agreed in writing to

reaffirm the agreed value or establish a new value as provided for in Paragraph 12(b), and therefore
when Sole Source exercised its repurchase option the agreed value remained at one dollar ($1.00)
per share for all purposes.
8.

Stewart's refusal to accept the tendered purchase price and to return his shares

were a breach of the Shareholders Agreement. The Shareholders Agreement may be specifically
enforced by its own terms (Shareholders Agreement, U 15)

an

d under Utah law. Because the

Shareholders Agreement contained a clear method for determining the purchase price, the parties
intended that Sole Source's exercise of the repurchase option would terminate Stewart's status as
a shareholder as of December 31, 1994, the date on which the Option Notice requested Stewart to
surrender his shares and as of which the purchase price was tendered.
9.

Accordingly, Stewart's status as a shareholder was terminated as of

December 31, 1994. Stewart has no standing to assert claims against Sole Source, Junowich,
Morris, or Stitt for any events or actions occurring after December 31, 1994. Therefore, the First,
Fourth, Fifth, and Eighth Causes of Action in Stewart's Counterclaim and Third-Party Complaint
should be dismissed as a matter of law and with prejudice, and the Sixth Cause of Action also should
be dismissed to the extent it alleges wrongful conduct and/or seeks legal remedies based upon
actions or events occurring after December 31, 1994.
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10.

Stewart's Second Cause of Action seeking judicial dissolution of Sole source

because of alleged "oppression of a minority shareholder" should be dismissed as a matter of law
and with prejudice because the claim is moot, since Sole Source dissolved on June 30, 1996 by the
terms of its own articles of incorporation.
11.

For the reasons set forth above, the Court denies Defendant's Motion to

Compel Production of Documents because it seeks discovery relating to time periods after
December 31, 1994, which items are not discoverable given the termination of Stewart's status as
shareholder on that date. For the same reasons, Plaintiffs Motion for Protective Order is granted.
12.

Plaintiffs Motion to Compel Production of Documents is granted in part

based upon the stipulation of the parties with regard to Request No. 9 The Court reserves ruling
on all other issues raised in the Motion.
DATED this / 4

r\

day ofNb^&*<"l998.
BY THE COURT.

JEFFREY L. SILVESTRINI
Attorneys for Defendants
11
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing instrument was
mailed,first-class,postage prepaid, on this 3-^ tLday of November, 1998, to the following:
Jeffrey L. Silvestrini, Esq.
COHNE, RAPPAPORT & SEGAL, PC.
525 East 100 South, 5th Floor
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Attorneys for Defendants
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
SOLE SOURCE MEDIA, INC., a Utah
Corporation, Plaintiff and Counterclaim
Defendant,
FINDINGS OF FACT
AND
CONCLUSIONS OF LAW

vs.
PROLOGIC, INC., a Utah Corporation,
Defendant and BRAD STEWART,
Defendants and Counterclaimant,

BRAD STEWART,
Third-Party Plaintiff,
Civil No. 950907433
vs.
DONALD JUNOWICH, WILLIAM
MORRIS and KEVIN STITT,

Judge William W. Barrett

Third-Party Defendants.
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This matter came before the Court on the Plaintiffs Motion for Awaid of Attorney
Fees. The Court has received and reviewed that Motion along with the accompanying Memorandum
in Support and the Affidavit of Matthew C. Barneck, each of which were dated April 23, 1999. The
Court also received and reviewed Defendants' Memorandum in Opposition to Plaintiffs Motion for
Award of Attorney fees dated May 10, 1999, and Plaintiffs Reply Memorandum in Support of
Motion for Award of Attorney Fees dated May 18, 1999. The Court then issued its ruling by
disposition summary dated June 7, 1999.
Based upon the foregoing, the Court now enters the following Findings of Fact and
Conclusions of Law:

FINDINGS OF FACT
The Court finds the following facts in relation to the Plaintiffs Motion for Award
of Attorney Fees:
1.

Defendants' Counterclaim alleged certain causes of action based upon an

Employment Contract dated December 1, 1993 between Defendant Brad K. Stewart ("Stewart") and
Plaintiff Sole Source Media, Inc. ("Sole Source"), including claims for declaratory judgment, breach
of contract, and breach of the implied covenant of good faith and fair dealing.
2.

By a Motion for Partial Summary Judgment dated March 3, 1998 (the

"MPSJ"), Sole Source sought the dismissal of those and other causes of action in the Counterclaim.
3.

Through a series of rulings detailed in Plaintiffs Memorandum, the Court

granted the MPSJ and ultimately entered Findings of Fact and Conclusions of Law and a Judgment
and Order dated December 14, 1998.
2
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4.

The Employment Contract contains the following provision regarding the

recovery of attorney fees:
In the event that any action is filed in relation to this Contract,
the unsuccessful party in the action shall pay to the successful party,
in addition to all the sums that either party may be called upon to pay,
a reasonable sum for the successful party's attorneys' fees.
(Employment Contract, U 16.)
5.

The parties also filed a series of discovery Motions including the following:
a.

Plaintiffs Motion to Compel dated March 19, 1998.

b.

Defendants' Motion to Compel Production of
Documents dated February 3, 1998.

c.

Plaintiffs

Motion for Protective Order dated

February 13, 1998.
Those Motions were briefed and heard by the Court as detailed in the Plaintiffs Memorandum.
6.

The Court ruled in favor of Sole Source and the Third-Party Defendants on

all of those Motions.
7.

In pursuing the MPSJ and in pursuing and defending the discovery Motions,

Sole Source and the Third-Party Defendants incurred attorney fees of $8,394.85 and costs of
$367.82, for a total of $8,762.67. The attorney fees are based upon the number of hours worked and
the rates charged as identified in the Affidavit of Matthew C. Barneck,fflf4-8. The costs incurred
are itemized in If 9 of the Affidavit.
8.

The Affidavit of Matthew C. Barneck adequately and properly identifies the

specific work performed in relation to the MPSJ and the discovery Motions, as shown in flj 4-6 of
3
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the Affidavit. The Affidavit also fairly allocates and categorizes the proportion of fees relating to
the MPS J that were incurred to obtain a dismissal of claims "in relation to" the Employment
Contract.
) A Nsf*
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CONCLUSIONS OF LAW
The Court now makes the following Conclusions of Law with regard to the Plaintiffs
Motion for Award of Attorney Fees.
1.

The portions of the Counterclaim identified in the Findings No. 1 above

constitute an action in relation to the Employment Contract. Sole Source was the successful party
and Stewart was the unsuccessful party in that action, as contemplated in f 16 of the Employment
Contract. Accordingly, the Court concludes that an award of fees and costs to Sole Source is
appropriate.
2.

With respect to each of the discovery Motions identified in the Findings of

Fact above, Sole Source was the prevailing party and Stewart was the losing party as contemplated
by Rule 37(a)(4) of the Utah Rules of Civil Procedure. The Court concludes that Stewart's pursuit
and defense of those Motions was not substantially justified and that no other circumstances make
an award of expenses unjust. Accordingly, the Court concludes that an award of fees and expenses
to Sole Source and Third-Party Defendants is appropriate.
3.

Considering the difficulty of the litigation, the efficiency of the attorneys in

presenting the case, the reasonableness of the number of hours spent on the case, fees customarily
4

charged in the Salt Lake City area for similar services, the amount involved in the case and the
results attained, and the expertise and experience of the attorneys involved, the Court concludes that
the amount of attorney fees and costs Plaintiff seeks is reasonable. Specifically, the Court concludes
that the amount and type of work performed was reasonable given the nature of the case, and that
the rates charged by the Plaintiffs counsel were reasonable.
4.

The Court concludes that Defendant Stewart should pay to Sole Source and

Third-Party Defendants $8,394.85 in attorney fees and $367.82 in costs, for a total of $8,762.67.
DATED this \Q

day o f J f e e f ™ ^
BY THE COURT:

HONORABLE WILLIAM W. BARRETT
THIRD DISTRICT COURT JUDGE

APPROVED AS TO FORM:
COHNE, RAPPAPORT & SEGAL, PC.

JEFFREY L. SHVESTRINI
Attorneys for Defendant and Third-Party Plaintiff

5

00715

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing instrument was
mailed,first-class,postage prepaid, on this 21 ^jfday of June, 1999, to the following:
Jeffrey L. Silvestrini, Esq.
COHNE, RAPPAPORT & SEGAL, PC.
525 East 100 South, 5th Floor
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Attorneys for Defendant and Third-Party Plaintiff
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